THE RESOLUTION JOURNAL

2020 EDITION




Environmental Crimes

The Resolution Journal is an annual, fully-refereed international publication. The
Editorial Board consists of The &rsey Law Commission: Clive Chaplin, Chairman;
Professor Claire de Than, Commissioning Editor; Jonathan Walker; Dr Elina Steinerte;
Barbara Corbett; Mark Dunlop ; Tim Hart. Copy Editor. Cass Annan. © Jersey Law
Commission 2020 For submission and other enquiries, contact
casg@jerseycollegeoflaw.comCover photograph © Sue Annan.

2020 Resolution Jourral PAGE 2


mailto:cass@jerseycollegeoflaw.com

Environmental Crimes

TABLE OF CONTENTS

Avenging Champawat: Adivasis and Tigers in the A ge of Extinction

Regina Menachery Paulose 4-23

From Non-Aggressive Military Activities In Outer Space To Space

Conflicts

Beatrice L. Hamilton 24-44

0Drove my Chevy to the Ilegnsatingwater t he |
theft in the Murray Darling Basin of Australia

Dr Janice Gray 45-79

Wildlife in Peril: Can Environmental Courts Prevent Extinction ?

Jordan A. Lesser 80-92

Unprecedented Development in Kerala and the associa ted risks to life

Dr. Dayana Maliyekkal 93-108

Climate Justice : Human Rights and Animal Rights.

Dr. Zoi Aliozi 111-125

1D McLean, American Pie
2020 Resolution Jourral PAGE 3



Environmental Crimes

Avenging Champawat: Adivasis and Tigers in the A ge of Extinction

Regina Menachery Paulose**
Introduction

During the era of British <col oenatziatiggriorce i n | n
lurked about. From 1900 to 1907an Indian 2 tigress named Champawat stalked and killed
approximately 500 people4 Although ti ger s 0Oar e Iagenemadyl changah i c
direction at the first sign of a human6at t he beginning of the tw
change so profound and upsetting to the natural order was occurring in Nepal and India

as to cause one such tiger to not only lose its inborn fear of humans altogetherbut to

begin hunting them... 3Champawat was injured by a bullet which prevented her from

hunting her natural prey. She was forced to survive in an environment that had been

turned upside down by IdNoBeast SesFierwBahediucketblidgema st e r ¢
shares det ai | s about Champawat ds deadl vy rei
colonialism specifically had on tigers, Adivasi® peoples and the environment.

Huckelb r i d g e a muraléndidan populations had become helpless in the face of apex
predators, it was | argely because’7col oni al po

The tigress was eventually killed by Jim Corbett, a European settler born in India, who
later devoted his life to tiger conservation. 8 However, other 0 ma-a@a t e~irguted by
hunters, left without proper prey to hunt , and a shrinking habitat -- continued to plague
the Indian landscape killing thousands of people.® Yet even today the otiger d people
conflict 6 has not stopped.1® In the majority of cases, these interactions haveled to rather

**Regina Paulose,International Criminal Law Attor ney. Special thanks to Tina Thomas, Christine
Sanon, and Paul Leach for their advice.
2 At the end of 2019 the National Tiger Conservation Authority determined that it would eliminate
the use of the word 6 m a-emater,6 and replace itwith 6 d a n g e r o0.wBalu Pulipgka,NTCA
Resolve to No Longer Hire Pri v dhedVirddNMovember 5 20119, Use t he
https://thewire .in/environment/ntca -avni-tigress-man-eater-tranquiliser -gun.
3The I ndian Tigerdés name was oOrechri sttePmcedf t o t he Roy
Wales, Edward VII. This article will use the term Indian Tiger. Mukun Be lliappa, A Natural History of
Colonialism NEW ENGLAND REVIEW , (2015, http://www.nereview.com/vol _ -36-no-3-
2015/mukund -belliappa/ .
4 SeeDane Huckelbridge, NO BEAST SO FIERCE THE TERRIFYING TRUE STORY OF THE
CHAMPAWAT TIGER, THE DEADLIEST ANIMAL IN HI  STORY(2019).
5|d at 3.
6Adivasi means O0or i gi roandIndianubes theldgalthe sm o0schedul ed tribesd a
use of the term oindigenous. o
7Huckelbridge, supranote 3, at131.
8 SeeGadhvi, Gheerawo, Walti, Jordania, and Quevedo de Oliveira, BEHI ND JI M CORBETT® S
STORI ES: AN ANALYTI CAL JOURNEBEYEF060 AQNORBEANSWERED
QUESTIONS (2016).
9 Belliappa, supranote 2.
10 SeeThe Guardian, More than 1,000 people killed in India as human and wildlife habitfitdesqAugust
1, 2017, https://www.theguardian.com/environment/2017/aug/01/over -1000people-killed -
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unpleasant deaths. Interestingly, public opinion in India is mixed on how to handle the
offending tiger, with those who favor sparing t he tigerd6 s dnd dthers who favor its
death.

Thisarticle was i nspir edantipvited therkaddr to reflect gnehes b o o k
progress India has made sincethe departure of its colonial rulers and what more can be

done to simultaneously protectboth the rights of Adivasi people and to protect the Indian

tigers.

l. Extinction in Context

| ndi ads | onmge fdr thé tiher appeared last once the British colonized India.

The o0divinityd and onecesedfaith®d o Itmndiea ssihmce
times.11 In the Mahabharataan ancient Indian Hindu epic, references are made to the
tiger.12Within India there are many groups that pay homage to the tiger in various ways.

oln Central India, the Baigas, or Tiger Clan, consider the ms el ves t he catds d
North of Mumbai, the Warli tribe erects wooden tiger statues for use in fertility rite sé and
donate part of the yeards harvest to oO0fhe tige
certain symbiosis existed between tigers and people. Indian people learned to live with

the tiger and accommodate its behavior however they reasonably could. There are

historical accounts of villages that adopted and fed tigers so that they would not harm

people.14

The rulers of India also held an affinity for the tiger. Tigers were considered royal

property l>andweread opt ed as opower f ul lessinthe &Y cenfuryof Mu gl
Mughal Emp eror Jalarus-Din Muhammad Akbar began a royal tradition of baghshikar

(tiger hunting) until the dynasty fell in 185717 However, the Mughal tradition had

omini mal effect on ti ger whchtgersliged.iHelchaswidely t he h
dispersed forests on a rotating schedule, and conducted primarily with bows and spears,

these hunts were never intended to delete the tiger population or rid a region of

india -humans-wildlife -territories -meet. See alsa recent study published regarding tiger people
conflicts in Indonesia. Wulan Pusparini, et al., Unraveling the complexity of humatiger conflicts in the
Leuser Ecosystem, SumatreNIMAL CONSERVATION, (March 2020).
11 Huckelbridge , supranote 3, at93.
12]d. at 94.
13 Sharon Guynup, Why Have Tigers Been Fearaad Revered Throughout Histd?yNational
Geographic, (April 9, 2014), https://blog.nationalgeographic.org/2014/04/09/why -have-tigers-
beenfeared-and-revered-throughout -history/ .
14 Robert Marks, Asian Tigers: The Réahe Symbolic, the CommodjtfNATURE AND CULTURE , 76
(Spring 2006).
15 Huckelbridge, supranote 3, at 96.
16 Joseph Sramek,'Face Him like a Briton": Tiger Hunting, Imperialism, and British Masculinity in
Colonial India, 180a1875,VICTORIAN STUDIES, 659 (Summer 2006)
17 Sharon Guynup, A Concise Hitory of Tiger Hunting in India, National Geographic Society, (March
10, 2013, https://blog.nationalgeographic.org/2014/03/10/a  -concise-history -of-tiger-hunting -in-
india-2/ . The British crown would directly rule over India beginning in 1 874, after the dissoluion
of the East India Company. Huckelbridge, supranote 3.
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predators.6'8 The forests and tigers represented pawver for the rulers. Unfortunately, there
would be a dramatic shift und er British rule in I ndia as t
coloni ®BI i fe. o

When The East India Trading Company 20 arrived in India , India had approximately a

fifth of tbealwopbddébati on and owas producing
manufacturing € inmanywaysi t was the worl doés industrial poc
leader in manuf act ur ed?t e aitsadess chadged in the hands of the British

Empire, which oeffectively turned the entirety of its foreign possessions into an engine of

revenue, which meant exploitation of natural resources on a massive, multifaceted

s ¢ a ¥ eWhite this reflected the broader impact of colonialism , Br i t axploitéatise

practices created enormous challengesfor the continued existence ofthe Adivasis and

tigers.

a. Adivasisand Colonial Rule

In medieval England, William the Conqueror introdu cedthe 0 r oy a | forestd mc
oprotect the deer ahdthesehawsontnued unden IHenry h g36As

long as the deer were protected and a profit could be made for the royal treasury , allo

sorts of cl| ear?HBvenduringdhss timd permdvieedyoal of protecting the

royal forests was to oemanagsodéoppeséodregtoresa
Engl andds appetite for usi ng thfoogh®iecéssivekig® ur c e s
and queens and, as a result forest resaurces from colonial territories became precious
commodities that helped to bloat the British economy .26

The British sought control over Indian forests through a mix of physical (6 f enci ng t he
f or €8 far 6legal barriers. Severe restrictions on forest use were placed on

18 Huckelbridge, supranote 3, at 96.
19 Belliappa, supranote 2.
20 For a brief overview of the East India Trad ing Company seeErin Blakmore, How the East India
Companybecaen t he wor |l dds mdlationalgGeographi€, (Septembes 6, 20E)s s
https://www.nationalgeographic.com/cultur __e/topics/reference/british _-eastindia -trading -
company-most-powerful -business/. See alstK Parliament, Eastindia Company and Raj 1784858
https://www.parliament.uk/about/living -
heritage/evolutionofparliament/legislativescrut _iny/parliament -and-empire/parliament -and-the-
american-colonies-before-1765/east-india -company-and-raj-17851858/ (accessed on January 4,
2020).
21 William Dalrymple, THE ANARCHY: THE RELENTLESS RISE OF THE EAST INDIA COMPANY
14 (2019.
22 Huckelbridge , supranote 3, at112
23 Charles Young, Conservation Policies in the RalyForests of Medieval Englap@LBION , 96 (1978)
www.jstor.org/stable/40 48336
241d.
251d.
26 Bibi van der Zee,E n g | a mests & bridf listory of treeBhe Guardian, (July 26, 2013,
https://www.theguardian.com _/travel/2013/jul/27/history  -of-englands-forests.
27 Prasanta Das,JimCorbett's 'Green' ImperialiSmECONOMIC AND POLITICAL WEEKLY, 20-22
(April 2009, https://www.|stor.org/stable/40279127
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communities and those who once hadd u n r e s t acdess?® Teepbysical separation of
Adivasi communities from their native areas was dso acritical step inexecutingBr i t ai nd s
green imperialist agenda and Dbringing thoentpopdl actfi oBSI
bureaucracy .29

The British created the Forest Department in India , which allowed for the complete use

and regulation of the forest .30 The Forest Departmentwas given power through laws such

as the Forest Act of 1865later amended in1878,t o r emove oOambiguitieso
rights.31 The idea of conservation was integrated into these exclusions.For instance, the

1 8 7 8 akledtin taking away all preexisting rights of communities and tribes living in

those forests because the latter vere believed to be leading lifestyles that were
intrinsically hosti | e 32fasehatativeswere spreadlregagdng i r o n me
forest dwellers and how they had unsustainable practices, thereby necessitating British
intervention in saving the en vironment from havoc. 33 To counteract this, the British
depicted themsel ves as a ogenerous statebo
communities. 34

The British also utilized the criminal legal regime to control forest areas and Adivasis.

There was a generallaw, the Criminal Tribes Act 1871, whichal | owed f or a ot r i
or classo6 to bebédTasdasvltmldaimoat thasentribesawho would be

considered nomadic by modern standards. It also targeted people who were
economically disadvantaged. Further, the Forest Acts penalized people in nearby villages

who utilized the forests. 0 The most s er i ogonted bpthecstatt wanhow ton f
reconcile the contradictory claims of forest conservation and management, on the one

hand, and, on the other, the unchecked forest use for local needs that was causing
problems of | aw and ord®r and other disturban

The British limited the freedoms and culture of forest dwellers in other ways. Forced
labor was used throughout the forests a s aagministrativ e conve#®ience.
Additionally, p oor tri bes oOowere denied precious and s

281d.
29 Ajay Verghese, British Rule and Tribal Revolts in Idlia: The curious case of Bastt4ODERN ASIAN
STUDIES, (September 2018, https://www.cambridge.org/core/journals/modern -asian-

studies/article/british _-rule -and-tribal -revolts-in-india -the-curious-case of-
bastar/D1F52864F0CBD6D37FFC2B7DE9CBASA4/corereader.

30 Das, supranote 26.

std.

32VVandana Swami, Environmental History and British Colonialism imtia: A Prime Political Agenda
THE NEW CENTENNIAL REVIEW, 124 (Fall 2003), https://www.|stor.org/stable/41949868

331d.

34 A. K. Negi, et al, The Effects of Colonialism on Forests and the Laagple in the Garhwal Himalaya
MOUNTAIN RESEARCH AND DEVELOPMENT , 167 May 1997),

https://www.jstor.org/stable /3673830

35 Criminal Tribes Act 1871. SeeBibek Debroy, An unfortunate legacyThe Indian Express, (January 5,

2017, https://indianexpress.com/article/opinion/columns/crime -criminal -act-racial-
discrimination -non-bailable-offence-criminal -tribes-act-an-unfortunate -legacy-4459258/.
361d.

37]1d at 163
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foods - not to mention the interruption or extinction of cultural customs associated with
the forest, such as ritual hunting, certain interpretations o f the agricultural cycle, etc.438
There arehistorical examples of Adivasi people being forcibly removed througho ut India
from their lands which gave the British a complete monopoly over resources.3® There are
some instances where he direct consequence of sich actions led to violent uprisings
against British authorities. 40

Forests owere integrated into the commercial circuit of timber production through
improved transportation networks. More importantly, commercially valuable varieties
of trees were cultivated at the expense of other forest resources that may have been more

usefulfor t he i nhabi t ahTheuglthe ForeseActfofol868osptr.eés sur ed wa

put on environment al resources so the hatutal t he r

jungles.6*2 Br i t ai nds consumption of firewood and <ch

0 srhi n4kForést shrinkage had a directnegativei mpact on the tigerds n
b. Colonial Rule andTigers

Dane Huckelbridge reflectsi t was a o[ f ] ul | ealegical mmanggenemt di s as

in the Indian subcontinent that drove [the tiger] ou t of the wild forests and grasslands it

shoul d have 4 THhisforeed thdrtigente seérch for food outside of its habitat

and eventually created uncomfortable human tiger i nteractions. Tigers then turned into

a problematic, but opportunistic, issue for the British. 0 The exi st ence of ti ge
was viewed, both symbolically and literally, as a direct challenge to British hegemony.
Overcoming that challenge was an act of conquest & of colonization & and it was very

much encouraged by the colo ni a | g o v4eTher soletiont to this problem was the

creation of the elite industry of tiger hunting, in essencean expansion of bagh shikarTiger

hunting enforced British paternalism. It became anotherway of oOprotectingo
population , in this casefrom the dangers the tiger posed. This was depicted in British

cultural magazines during that time period. Magazine contributors portrayed the tiger as

oskulk[ing] in thick bushes or attacking lone individualsé 6 and s o mdideiwaze s t he
even portrayed as deceitful.46

Financial rewards were introduced to hunters dincluding Indians & who were successful
at exterminating the species. Money was given for various parts of the tiger, but more

38 Swami, supranote 31
39Verghese,supranote 28
401d.
41 Swami, supranote 31, at 120
42|d at 119.
43 Marjolein 't Hart and Peter Boomgaard, Globalization, Environmental Change, and Social History: An
Introduction, International Review of Social History, 21 (2010),
https://www.jstor.org/stable/26405416
44 Huckelbridge, supranote 3,at 4 and 33
45|d at 104
46 Sramek, supranote 15, at 666 See als¥ijaya Ramadas Mandala, SHOOTING A TIG ER: THE BIG
GAME HUNTING AND CONSERVATION IN COLONIAL INDIA, (2019),(discussing British
fixation on the decimation of tigers).
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money was paid out for tiger skins.4’” The formulation and execution o f over min
eradicat i dad@hogorentousampacsont he t i ger [Puonyud79988 on. 0O
alone, the col shounty systegndhaddéundedntee kitingof 1 6 , 57 3 48t i ger s
Ironically , the British needed another system to prevent the rapid decimation of the tiger
ast hey ftelmerae woul d be no g4Therefoteeaf permifsgstem hunt i n
was introduced and r equi red f or hunti ng.feverPganted tb s wer e
Indians and not even automatically to all Europeans; this system not only deepened racial
divisions between Britons and In dians but also placed considerable power over hunting
in India after 1878 in the hands of Forest Department offid a 150dt.isdreasonable to
conclude that British hunting policies and maybe even poaching®! contributed to the
rapid decline of the Indiantiger and cr eat i-@eant erf s @ mibwas mohudtil a .
the leadership of Indira Gandhi that things would tak e a positive turn for the Indian tiger

species
Il. Recuperation and Re petition

Once the British departed, India began evaluating its laws. In a report issued by the Law
Commission of India in 1957, the Commission noted that as the ties between India and

theUni ted Kingdom were removed, 0éin the fitnes
of |l ndia should be purely | edfilpasoéeignastatds, o af t er
|l ndia shoul d have % dwamghootfsubsequent yeassnladi@a has

contnuedt o repeal | aws that are cons?¥detcribtcd t o Db
argue that the national g o v er nemception dhey aect i ons

bringing®change. 0

With specific regard to Adivasis and tigers, legal relics from the past still exist. India's
two frameworks, one which purports to protect the right s of Adivasis and the other
which protects the tigers, are distinct and separate

a. Forests and Forest Dwellers

Until 1935 Britain exercised control over tribal areas. After a series of successive acts, the

British passed the 1935Government of India Act which created an All India Federation.

Control over tribal areas however, was still under the realm of the King , who was able

to exercise rights by 0¢orethetwise in and ia relationtas s a g e

471d.
48 Mandala, supranote 45,
49 0Om Prakash, Wildlife Destruction: A Legacy of the Colonial State in Indtaoceedings of the Indian
History Congress, 698 2006:2007), https://www.jstor.org/stable/44147988
50 Sramek, supranote 15.
51Kamakshi Ayyar, How I ndi ad6s Conserv@avenHaltft & efIME gWodi nddd$ o
(July 28, 2018, https://time.com/5345610/global _-tiger-day-tigers-india -conservation/ .
52 L aw Commission of India, Fifth Report on Britsh Statutes Applicable to Indi& (1957,
http://lawcommissionofindia.nic.in/l _ -50/Report5.pdf .
53 Anu Anand, Indian government plans to repeal hundredgreindependence law¥he Guardian,
(October 29, 2013, https://www.theguardian.com/world  /2014/oct/29/indian _-government-repeal-
pre-independence-laws.
541d.
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t r i bal>5 Adter ndias) independence, autonomy over these landsdid not revert back
to Adiv asis. The1952National Forest Policy statedthato c o mmuni t i es near f or
not override the national interests, that in no event can the forest dwellers use the forest
wealth at the cost of wider national interests, and that relinquishment of fores t land for
agriculture should be permitted onl yo65Thisn very
extension of British colonial policy translated to a basic formula: profit before people.
Years later,the 1980Forest Conservation Act made it mandatory for the Government of
IndaAitoapprove any state deci sfimme stor ydd Im@e88 p d saen.d
India launched the National Forest Policy (NFP). The objectives of this policy were to
wor k wi t h ol ocal ot ak @ rh o datdrele heriiag e aamdl genetic
r e s 0 u ¥8some qitiés claim that the 1988 NFP is in need of an update. It does not have
a clear definition o f 0 f o r & doestot provitle a central management structure of
wild and uninhabited forest areas. 59

In 2018 India attempted to create a new draft NFP, which addressed issues such as
deforestation, climate change, and forest health8° The problem wit h the new draft was
that it did not incorporate the voices of those who already live d in and depended on the
forest. Further, the 2006 Forest Rights Act (FRAWwas only mentioned as part of other laws
that must be harmonized with the potential new policy. 6 1n 2019 another draft NFP was
prepared and withdrawn later that year. 62 Many have argued that the new versions of
the NFP do away with the best parts of the 1988 NFP which balances the ecological
interests of preserving the forest and the rights of forest dwellers.63

The 1988NFP was the legislation that paved the way for the Forest Rights Act of 2006 54
The FRA was pas®d in an effort to rectify colonial abuses but instead has caused more
damage as a result ofpoor implementation and disagreements between sakeholders. The
FRA omakes provisions for recognizing and giving the forest rights to forest-dwelling

55 Government of India Act, 1935, Section &. Other portionsofthe Act di scussed the Kingads
over tribal affairs regantlingfadesénaeadandxpeabesuass
http://www.legislation.gov.uk/ukpga/1935/2/pdfs/ukpga 19350002 en.pdf ., (accessed on
December 12, 2019).
56 Joshi Gopa, Fores Policy and Tribal Developmen€ultural Survival Quarterly Magazine, (June
1989, https://www.culturalsurvival.org/publications/cultural -survival -quarterly/forest -policy -
and-tribal -development.
57 A.K. Mukerji, Faest Policy Reforms in Indi@ Evolution of the Joint ForedManagemen®Approach
Food and Agriculture Organization of the United Nations, http://www.fao.org/3/XI11/0729 -Cl.htm
(accessed January 12, 2020)
581d. See alsblatio nal Forest Policy 1988, Government of India Ministry of Environment and Forests
New Delhi, (December 7, 1988, https://mpforest.gov.in/img/files/Policy NFP.pdf
59Mayank Aggarwal, | ndi ads mi ssi ng atsjudledweallerfamtmesverdt offQualtz cy and i
India, (January 13, 202), https://qz.com/india/1783965/indias  -missing-forest-policy -is-hurting -
tribals-the-most/ .
60S. Gopikrishna Warrier, | ndi ads new f or est prerphasiyonddusatriattimmer aws cr it
Mongabay, (April 12, 2018), https://news.mongabay.com/2018/04/indias _ -new-forest-policy -draft -
draws-criticism -for -emphasis-on-industrial -timber/ .
61]d.
62 Aggarwal, supranote 59,
63 Warrier, supranote 60.
641d.
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scheduled tribes and other traditional communities residing in such forests for
generations but whose rights could not be recorded.6%> The grant of rights is not
automatic and eachperson who claims entitlement to these right s must prove so under
the FRA 56 Indian state governments have been slow to implement the FRA. Other laws
and regulations passed by the national government have diluted any potential
achievements the FRA could make 87 One such law is the Wildlife Protection Act (WPA)
of 1972.

The WPA allows for state governments to declare sanctuaries and wildlife habitats as

they consider of oOadequated signifigatngare
devel oping wil dl i f élIlnorderto tleslareean areara mmctuaynthiere 6

for

must be notice which shall have the geographical limits oftheareaand t he o0ar ea sh

sanctuary on and from such date as may be specified in the notificat i o%h Thé FRA
incorporates the WPA and appears to give deference to decisions nade under the WPA

to protect wildlife over the rights of Adivasi peoples. 70 This is a critical issue as the FRA
createsa hierarchy between Adivasis and tigers. It is not clear whether this hierarchy was

intended, but this deference to the WPA essentially has kept colonial frameworks over
the forests in place, thereby violating the human
retribution against the tiger, as discussed below.

Implem entation of the FRA has had a rocky start. Adivasi swho lived in the forestsreport
they were unofficially threatened and harassed with eviction and made to leave from
demarcated areas’! In 2011, a Clarification was issued by the Ministry of the
Environment which reiterated that n otice must be given when such action is taken.
Further, people must be given just compensation and must consent to relocation if they
are moved from designated areas’2 Sadly, this Clarification from the authorities has not
made a difference. A study that was completed 10 years after the implementation of the
FRA supports the claims made by the Adivasis. | n Odi sha, which cl
most advanced stat es i Avillagespithe the tiger resery ed thate

65 Mayank Aggarwal, Forest Rights Act: A decade old butglementaion remains incompletélongabay,
(December 13, 2018 https://india.mongabay.com/2018/12/forest __ -rights -act-a-decade-old -but -
implementation -remains-incomplete/ .

right

ai ms |

FRA,

66 Asavari Sharma,Why | ndi ads F or e sinatorR aggifstnsriribals, The Wee, (duly 8, c r i m

2018, https://w _ww.business-standard.com/article/economy -policy/why -india -s-forest-rights -act-
is-discriminatory -against-non-tribals-118070200116 1.html

67 Aggarwal, supranote 65.

68 The Wildlife Protection Act 1972, Chapter IV, Section 18.

691d., Section 26A

70 SeeMinistry of Triba | Affairs Government of Indiak-orest Rights Act2006 Act, Rules and Guidelines
(2014),https://tribal.nic.in/FRA/data/FRARulesBook.pdf

71Survival International, lllegaley ct i ons fr om | (DdderabérdO, 20lyer r eserves,

https://www.survivalinternational.org/news/1229 7

72 Ministry of Environme nt, Forest and Climate Change, Clarification by Minister of State for
Environment and Forests on Tiger Reserves, Critical Wildlife Habitats and Forest Rights Act,(2006)
(February 14, 2011, https://pib.gov.in/newsite/PrintRelease.aspx?relid=69806

73 Community Forest Rights, Odisha: Promise and Performance of the Forest Rights Act, 2006: The Tenth

Anniversary Report7 (2016) http:/ /rightsandresources.org/w_p
content/uploads/2017/05/Promise Performance FRA Odisha.pdf
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were awarded rights under FRA have been relocated without just compensation and in
complete contradiction of the FRA. 74

A report published by Reuterspoints outthatin20170 édat a col |l ected by t
group Housing and Land Rights Network showed the government destroyed at least six
homes and forcibly evicted 30 people each hour in India. 8 In Assam that same year a

oposse of 1,500 pol i cemen éhang Wildif¢ Badctuafyoby f a mi |
0Orazing houses, demol i shi n g, asddnjuong Wamenaandd p | ac €
children in®the process. o0

In 2017 the National Tiger Conservation Authority (NTCA) notified 17 state governments

ono rights shdalil n b@r ictoincfaelr?f Eie golowingHyaab, itheat s . 0
National Commission for Scheduled Tribes asked the Ministry of the Environment to

ensure that its policies on tiger conversation do not threaten the rights of Adivasi

peoples.’8 In 2019 the Supreme @urt of India waded i nto the brewing battle 7° and

ordered states to fulfill their obliga tions and evict those who encroached on forest lands8©

Some scholars suggest the activist role the Supreme Court of India has played in
environmental conservation has created more problems, as this decision illustrates8! The

FRA has exacerbated the abues it was supposed to address®? and has created
oconservati®n refugees. 0

741d. at 22.
75 Anuradha Nagaraj, Enslaved for decades, indigaadndians freed by land titleReuters, (May 29,
2019, https://www.reuters. com/article/us -india -land-migration/enslaved -for-decades
indigenous -indians -freed-by-land-titles-idUSKCN1TO0O0OL
76 Souparna Labhiri, Saving tigers, killing peopleAl Jazeera,(July 6, 2018,
https://www.aljaze era.com/indepth/opin ion/saving -tigers-Kkilling -people-180703110004941.html
77Mayank Aggarwal, Dondt conf er f omaitkdl tiger hapitats: NTGAbiveMint, bal s i
(April 12, 2017, https://www.livemint.com/Politics/ZdGE6Jg1NtGwwcoWkI5LuK/Dont -confer-
forest-rights -to-tribals -in-critical -tiger -habi.html .
78 Rina Chandran, Indian officials order stop teviction of tibal peoplerbm tiger reserveRReuters
(February 27, 2018, https://www.reu _ters.com/article/us -india -rights-wildlife/indian _-officials -
order -stop-to-eviction -of-tribal -people-from -tiger -reservesidUSKCN1GB14Y.
79 Whether the decision is good or not remains to be seen.SeeRamki Sreenivasan, The Recent Supreme
Court Order on ForesRights Act (FRA) Das not Afect Genuine Claimant€£onservationndia, (August
5, 2019, https://www.conservationindia.org/articles/fra -SC.
80 Wildlife First & Ors v. Ministry of Forest and Environment & OraNrit Petition Civil No. 109/2008,
http://www.indiaenvironmentportal.org.in/files/file/Forest -Rights-claims-SC-Order_13-Feb-
2019.pdf.
810 For example, in 2000 the Supreme Courtemovihg | ndi a r es"
deadwood f r o BupfeGddrtthas continued to assume unprecedented powers and this
has further complicated the al r eaiRgstog,etrapSawngthed or est ry
Superstar: A Review of social factors affecting tiger conservation in BdidRNAL OF
ENVIRONMENTAL MANAGEMEN T, 331332, February 15, 2012)
82 SeeEleonora Fenari and Neema Pathak, The Status of the Forest Rights Act (FRA)Protected Areas of
India, (November 2017), https://www.un.org/development/desa/indigenouspeoples/wp -
content/up loads/sites/19/2019/01/Summary -Final-Implementation -of-FRA-in-PAs.-Final-
14.11.2017asprinted.pdf .
8NitinRai, Indi a6s efforts to save its tigecosservagoi e t urned so
refugeesScroll, (August 12, 2019, https://scroll.in/article/933391/indias __ -efforts-to-save-its-tigers-
have-turned -some-adivasi-communities -into -conservation-refugees
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Environmental Crimes

Forced evictions of this magnitude violate customary international human rights norms
and international laws that India has ratified. Given the unique cultural ties that
indigenous gro ups have to their lands, the United Nations Declaration on the Rights of
Indigenous Peoples (UN DRIP) in Article 8 provides that redress must be provided for
lands which are taken. Further, UN DRIP Article 10 prohibits forcible removal from lands
and territ or i es and any relocation must i nvall ve of
those concerned?g4 These articles and similar ones are enshrined within the International
Convention on the Elimination of All Forms of Racial Discrimination (Article 5, 6);
Inter national Covenant on Civil and Political Rights (Article 1, 2, 12); International
Covenant on Economic, Social, and Cultural Rights (Articles 11, 15); Convention on the
Elimination of all Forms of Discrimination against Women (Article 14); and the
Convention on the Rights of the Child (Articles 16, 29, 31).

Courts in India have reinforced international human rights law on forced evictions in

their decisions. In 2019 a division of the High Court of Delhi ruled in Ajay Maken & Ors.
v. Union ofIndia that forced evictions of people who reside in city slums contravened the

law. The Court noted that India was obliged under the 1993 Protection of Human Rights
Act, which recognizes the International Covenant on Economic, Social, and Cultural

Rights that India ratified in 1976,85 to ensure legal safeguads for those who are evicted
are consistent with the international co venant.86

It is important to emphasize that Adivasis have unique ties to their lands and therefore,
state sponsoredpolicies of forced evictions will inevitably lead to the destruction of these
tribal groups . Father Ashok Kujur emphasizesthe critical relationship for Adivasi people
and their lands as follows:

oThe totality of the Adivasi s 06-gMingdnttiesand v al
JatJangal Jameepmeaning water, forest and land. Without these essentials, there

is no tribal identity. To save the identity of the Adivasis, all these elements need to

be saved. The Adivasis of northern India say, Jaan Denge Jamin Nahin Denge
meaning,o we wi |l |l give our |ife, 8But we wil|l no

Adivasi communities within India represent a vulnerable group of people. It is evident
from history and even today that they havebeend s acr i f i ced i rouildifge gr e af

84The UN DRIP is not legally binding on state parties. During the 107 t and 108" Meetings of the
United Natons Gener al Assembly of the UN DRIcbuntryhaddi ads repr
consistently favoredt he pr omoti on and protect i o6UNDbDdws,iGangralgenous p
Assembly Adopts Declaration on the Rightd of di genous Pep pHoerswa réodvba j ToowaSrtdes Hu n
Rights for All, Says Presiden{September 13, 200y,
https://www.un.org/press/en/2007/ga10612.doc.htm
85 Ajay Maken & Ors. v. Union of India , W.P.(C) 11616/2015, CM APPLs31234/15, 3033/16 &
10640/17, Para 56, (March 18, 2019),
https://www.hlrn.org.in/documents/Judgment Ajay Maken.pdf
861d at para 63.
87 Ashok Kujur, The Uprooted People of the Land: An Ethical/Theological Reflection on the Protection of
Adivasi Land and Hman Dignityi n t he oONew aond(208%),i ni ng I ndi a
http://scholarcommons.scu.edu/jst dissertations/3
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project called India. These and other similar communities have been displaced, often
brutally, from their ancestral forests, fields, and livelihoods to make way for one big
project after another & for dams, mines, urban expansion, and infrastructure projects.

When they have resisted, and there are innumerable cases of this, they have been

physically assaulted and sometimes killed by forces of the state that are meant to protect
t h e P While some counter that forced relocation of tribal communities has become
harder to do, it is alleged that officials find other ways such as oOputting a livelihood

squeeze on the people whdé& |ive within these r

While the goals of protecting Adivasi communities need significant alignment between
theory and practice, the situation concerning the tigers shows somewhat of a brighter
side, yet the tigers also face darkchallenges.

b. Tigers:return of the cultural icon

From 1947 to 1950, the new political autonomy of India did not change the attitude

towards the tiger. h&k& packageso were sold which allowed affluent people to continue
to kill tigers for sport.90 It was not until 1968 the government enacted a ban on tiger
hunting , due to the continued decline of the tiger population .91 In 1970 the national
government created an absolute prohibition on tiger skins and products derived from

tiger parts given the amount of international attention tiger extinction rates received.®?
Shikar outfitters and other sport hunters filed suit against t he national government. In
1971,the Supreme Court of India ruled in favor of the national government, validating

the prohibition .

The Supreme Court noted in its ruling that the 1969International Union for Conservation
of Nature and Natural Resources (IUCN) found the major cause oftiger disappearances
was due to hunting. The Supreme Court highlighted that | UCN®& s  pshowed ithat
prior to 1947 there was hardly any Shikar Company like the petitioners organizing tiger
hunts, and that thereafter 27 suchCompanies came into existence all over the country (93
Given | ndi ads coloni al e thig iclaim nbyn dGUN aid  extremealyt
guestionable. Further, the SupremeCourt di d not examine I n
and the impact colonialism had on Indian tigers . Awareness of historical issues could
have informed subsequent national action and legislation in order to create an
appropriate balance between Adivasi rig hts and tigers.

Nevertheless, Prime Minister Indira Gandhi took advantage of the pro-tiger momentum
and passed ambitious protection plans. In April 1973 oOProject Tigerdé was launched,

88 Pankaj Sekhsria, Conservation in India and the Needth T nk Bey ond 0 TBiogopica, v S
576 Q007), https://doi.org/10.1111/j.1744 -7429.2007.00333.x
89 Rai, supranote 83.
% Tobias Lanz, THE LIFE AND FATE OF THE INDIAN TIGER, 26(2009)
ot|d.
92 |ndian Shikar Outfitters ... vs Union of India and Ors. ILR 1971 Delhi 178, para 5 (February 9,
1977).
%3 1d. at para 23.
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which created tiger reserves and was the world6 s | ar ge st projecn®sogiger at i on
reserves follow a core/buffer strategy, where the core areas have the legal status of a
National Park or a sanctuary, whereas he buffer areas are managed as multiple use areas.
Project Tiger aim[ed] to foster an exclusive tiger agenda in the core areas of tiger reserves,
with an inclusive people oriented agenda in t h e b &f This stratégy contains
elements of rewilding theory which has failed to protect the Indian tiger, as illustrated

later in this article .

The importance and returnof t he ti ger t o | wahnotbé everstated

As the Morichjhapni i nci dent i n ptoveee | ate 197060s

ol n the | atreds df 8eh@ab refigaes (who came from presentday
Bangladesh) were given shelter in Morichjhanpi, a forested island in the
Sundarbans. But when tigers started attacking and killing people, the government
authorities later forcibly evicted the refugees, saying that they had violated forest
laws that actually enshrined greater protection for Royal Bengal tigers. The

.tur al

Morichjhanpi experience ar ous-#ehtmenethey gees d

received from the government whom they perceived as according far more
resources 0 the tiger.o

The current authority for Project Tiger is the NTCA .97 The NTCA supervises, coordinates,
and performs other functions as outlined in the WPA . In addition it promotes the survival
of the Indian tiger and (supposedly) works with the tribal populations. As of 2019, the
NTCA report ed that there are 50tiger reserves. In addition, the numbers of tigers in each

area shows a steady increase in almost evey area where a reserve exists?® Since 1973,

India has been congratulated for its steady success in increasing the tiger population.
While some of its success, such aghat in Sariska Tiger Reserve® has appeared to be
short-lived, Prime Minister Mo d i has stated that I ndi a

secure habitats of the tiger 19®As of 2019, Indiareported 2,967 wild tigers and estimated

94 Sudha Vasan,Consuming the Tiger Experiencing Neoliberal NatureONSERVATION AND
SOCIETY, (2018),https://www.jstor.org/stable/26500661

95 1d.

% Mandala, supranote 45, at20-21.
97 National Tiger Conservation Authority/ Project Tiger, Background
https://project tiger.nic.in/content/107 1 Background.aspx (accessed on November 20, 2019).

98 National Tiger Conservation Authority/  Project Tiger, Details of Tiger estimation for the year 2006,
2010, 2014, and 201&ttps://projecttiger.nic.in/content/39 1 Reports.aspx  (accessed on November
20, 2019).

9 Rajat Ghai,Sar i s k a 0 ge statusqeeds recsEeragion Down to Earth, (February 21, 2019,
https://www.downtoearth.org.in/news/ wildlife -biodiversity/ -sariska-s-tiger-reserve-status-

needsreconsideration--63303

100Njha Masih,l ndi ads tiger populastdéspergrowirg humbrengnalicanfica d oz e n

Washington Post, (July 29, 2019, https://www.washingtonpost.com/world/indias -tiger -
population -doubles-in-a-dozen-years-despite-growing -human-animal -

conflict/2019/07/29/e64156be -b1d0-11eQacc81d847bacca73 story.html
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oover 75 percent of the worldds tidg¥@eidherpopul at
are somethat question whether the data representing the increaseis accuratel02

The single largest threat to the Indian tiger appears to be poaching. Recent | vy, Il ndi
Wildlife Crime Control Bureau reported that between 2008 and 2018, 384 tigers were
kiled by poachers and at the same time 961 people were arrested for poaching.103
Worldwide, the tiger populati on has been dwindling due to wildlife crime. Tiger parts,
including tiger blood, 194 have become a valuable commodity in the illegal market. Tiger

parts are claimed to have medicinal value: owhi skers quell t oot hac
malaria, fat stops vomiting, b lood strengthens willpower, nosessoothc hi | dr ends epi |
teeth purge sores from mands peni s, eyeball s

bani sh i mpotence an¥®¥India msattemptedtostanytieevide bfyigerd
poaching, but more needs to be donel%

The WPA lays out what constitutes crimes against wildlife . One of the biggest goalsof
the WPA is to stop poaching.19” However, there appear to be issueswith the WPA that
need to be addressed.In a recent study, researchers concluded tha wildlife laws are not
uniformly imp lemented throughout India. 198 Researchers also foundprosecutorial and
judicial leniency towards those who commit wildlife crimes. 109 The lack of uniformity
among states and prosecutorial challenges are not unique to India. The international
community must also begin to consider the framework in which green crimes or
environmental crimes can be prosecuted, given their transnational nature.110 The
framework can incorporate existing conventions such as the United Nations Convent ion
against Corruption and the United Nations Convention against Transnational Organized
Crime.

The Supreme Court of India emphasized the protection of wildlife within the Indian
Constitution in the T.N. Godavarman Thirumulpad vs Uniorf éndia & Ors judgment:

1011,

102 SegGayathri Vaidyanathan,l ndi ads t i ger s suscessstiorfima nlye s i maigdisues ar e
sure Nature, (October 30, 2019, https://www.nature.com/articles/d41586  -019-0326%z.

103The Economic Times,385 tigers killed in India in last 10 yearsveals RT|(December 7, 20183,
https://economictimes.indiatimes.com/news/politics  -and-nation/384 -tigers-killed -in-india -in-last-
10-years-reveals-rti/articlesh ow/66984490.cms?from=mdr.

14Tji ger bone wine is considered aPOACHEDe296420186 t oni c. R
105 |d at 295

1060 | ndwhki ch currently holds about hdabedanidrceptinge wor | doés
hundreds of pounds oftger bones being smuggled into Chinadé and ot

0raked in tiger hbhendd®l8@p29%Hhe tons in t
107Kiran Rahalkar, Wildlife Crime: Prosecution Hurdleg§July 17, 2019,
https://www.wildlifeconserv___ationtrust.org/wildlife -crime-prosecution-hurdles/ .
108 Dr, Madhuker, et. al. FINAL REPORT: Empirical Study on Implementation of Wildlife Protection Laws
in India, 1858 187, https://www.symlaw.edu.in/fi ___les/Empirical -Study-on-Impl ementation-of-
Wildlife -Protection-Laws-FinalReport Oct16.pdf (accessed January 4, 2020).
109 |d.
110 SeeAlessandra Mistura, Is there Space for Environmental Crimes Under International Criminal Law?
The Impact of the Office of tReosecutor Policy PapendCase Selection and Prioritization on the Current
Legal Frameworkd3 Colum. J. Envtl L. 181 (2018).
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ONatural resources are the assets of entire nation. It is the obligation of all
concerned including Union Government and State Governments to conserve and
not waste these resourcesArticle 48A of the Constitution of India requires the
State shal endeavour to protect and improve the environment and to safeguard
the forest and wild life of th e country. Under Article 51A, it is the duty of every
citizen to protect and improve the natural environment including forest, lakes,
rivers and wild -life and to have compassion for living creatures.!11

Some of the WPA objectives include prohibiting huntin g without a license, establishing
protected areas, and protecting and managing wildlife habitats.112 The WPA has gone
through many cosmetic changes asit was amended in 1982, 1986, 1991, B3, 2002, and
2006.There is an ongoing effort to revamp the WPA in order to bring it in line with other
international treaties and increase further penalties in response to poaching. However, it
is clear that the WPA needs tobe brought in line with the NFP and FRA. These lawsneed
to incorporate the role of tribal communities in wildlife protection and forestry
management. In addition these laws need to also protect the cultural heritage of Adivasi
people given their deep connection to the forests.

Despite these challenges, iger protection continue sto be elevated on a national leveland
the tiger remains a cultural heritage jewel of India .113 As the final part of this article
illustrates, even with all the laws and protections for tigers in India , without any sincere
and monumental change to Adivasi rights the outlook for the tiger looks bleak.

. The Road to Holistic S olutions

Given the tiger® importance in India, it is certain that the government and related

authorities wiill continue their vigilance in protecting this species However, the
gover nmenthase bgen feagnmented and shortsighted. These plans lack an
appropriate and unified framework . One scholar echoes these sentiments:

oThe Indian society faces a dilemma in finding the appropriate balance between
the divergent uses of its natural resources. The issue of tiger conservation is
particularly intense € how India meets the challenges of conserving its tigers will
have valuable lessons for many other sustainable development challenges in

various contexts. 4

What approach could potentially resolve the dilemmas that have beenposed in the status
guo? Not too long ago India attempted one contemporary response 8 rewilding.

a. Rewilding

111T.N. Godavarman Thirumulpad vs Union Of India & Ors , Writ Petition (civil ) 2020f 1995
(September 26, 2005).
112 Arup Poddar, Effectiveness of Foremtd Wildlife Laws in IndiaIMPERIAL JOURNAL OF
INTERDISCIPLINARY RESEARCH, 383(2017),http://www.onlinejournal.in/IJIRV314/058.pdf
113Vasan,supranote 93
114 Rastogi, supranote 81, at337.
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Rewilding is largely defined as restoring the wilderness based on the regulatory roles of

large predators. Three features simplified acbaractenize retvidinge e CO s ,
carnivores, core, and connectivity .115 This particular theory is premised on the idea that
ecosystems are main ai ned by top predators which in t

protected landscapes for secure foraging, seasonal movement, and other needs; they
justifyllijigness. O

The first element, 0 ¢ a r n i, emphaszés the necessity of protecting apex predators as

th e y genezally@onsidered bellwethers of the overall health of the environment.. . &7

The second el ielooselydefinedbasoc edt i nent al in scal e,
ecosystemsodé but they are to be 0expawmdieed and
and flood regi mes r el¥Wnderrewdlding theony,eIndmbes SOtiged e . 0
reserves all ofwhich would be considered core areas.However, the problem is th at these

core areas do nd allow the tigers to disperse and there is a mix of human activity that

takes place withinthe coreareas. The f i nal el e medbridgescore aeasioe ct i v i |
prevent and stop fragmentation. Fragmentation is best viewed as a patch of land, usually

identified for a specific purpose. British forest ma nagement policies andnow | ndi ad s
policies on tiger reserve management have continued fragmentation. As researchers

stated:

0Being a solitary and long-ranging animal, factors impeding tiger movement will
have long-term consequences on reproductive fitnessand population survival.
Tiger movement is highly affected by landscape features, and dispersing tigers
likely move through rough terrain along forested ridges, avoiding non-forest areas
with high human footprint, while tiger populations are largest in locations
centered on large protected areas with extensive forest cover within and
surrounding them. These results have important implications for tiger
conservation and management and canbe used to develop empirically supported
prioritization of core areas and corridors. 6119

Tiger movement and connecti vityexthangewégeme cor e
flowdé Wwhk h i riticallfos incre@sing ecosystem resilience, their ability to mitigate
environmental risks, e.g. by supporting ecosystem-based adapation to climate

¢ h a n godher@fore creating corridors between the core areas for the tigers would allow

for Indian tigers to pass through to other areasin India , creating an opportunity for it to

115 Michael Soule and Reed Noss,Rewilding and Biodiversity: Complementary Goals for Continental
ConservationWILD EARTH, 22,(Fall 1998),https://rewilding.org/wp -
content/uploads/2012/04/Rewilding  Biod.pdf.
116 |d.
117Huckelbridge, supranote 3, at 5.
118 Caroline Fraser, REWILDING THE WORLD 9 (2009).
119pP, Anuradha Reddy, et al., Tiger abundance and gene flow in Central India are driven by disparate
combinations of topography and land co@ENVERSITY AND DISTRIBUTIONS , (July & August 2017),
https://www.jstor.org/stable/44897020
120 Madhu Verma, et al, Making the hidden visible: Economic valuation of tiger reserves in,India
EcosystemSewices, 243(2017) https://doi.org/10.1016/j.ecoser.2017.05.006 .

2020 Resolution Jourral PAGE 18



about:blank
about:blank
about:blank
https://doi.org/10.1016/j.ecoser.2017.05.006

Environmental Crimes
increase in its kin and ending fragmentation. Finally, the connectivity of core areasusing
corridors may in fact cause a complete decline in the number of people-tiger conflicts
sincethe tiger would have more access to diverse resourceso survive.

Supposedly a rewilding model was applied in the Sariska Tiger Reserve andfailed.121
Sariska had numerous problems. First, appropriate studies were not conducted
concerning tiger mobility and how much core area the tigers would need.122 Second, he
core area itself was not isolated from human interaction. Between 2003 and 2005 India
calculated an increase in the number of pilgrims for religious festivals and cars that
entered the reservel23 Addition ally, ecotourism in the reserves creates more human
traffic. Third, the area itself was unableto repopulate, which caused it to be devoid of
other animals (herbivores) the tiger would have depended on.

Other notable problems in Sariska, according to the Tiger Task Force (specifically set up
as a result of the loss of tigers in Sariska) included poacherswho allegedly worked with
local villagers to kill the tigers for its parts. 124 In fact, the Tiger Task Force reported that

othere is a deep hatred for the tiger among
were announced. Thepast or al i st s i n dndivary farreeegythiggbdlthaime

lack of livelihood, inadequate development infrastructure in their villages, and most of

al | per si st e #tlronkcaly, bebveen €008 and 2005 the Sariska Reserve

earned estimated 2853 lakh rupees per year which was 0 ¢ o | by pak tathdrities

and deposited with t2hTderesid o indicatigrotiae any oh these .

profits were shared with local communities. Another problem that was identified by the
Tiger Task Forcewas the inaccurate reporting of the number of tigers that may have
actually been in the reservel27

India is rectifying where it went wrong in Sariska . At the end of 2019, the Indian
government is consideringconser vati on plans which 0i

safe passages for tigersm a | | i nf r ast¥Hawevarylreia lpas showe it tas .

attempt different solutions but not in a holistic manner. As highlighted by the Legal
Initiative for Forest and Environment, the impact of development projects are not
considered on forestsand wildlife, despite the alternatives. 129 Anecdotally, India recently

121Rajat Ghai,Sar i s k a 0 se statusqeeds reconsderatiBown to Earth, (February 21, 2019,
https://www.downtoearth.org.in/news/wildli fe-biodiversity/ -sariska-s-tiger-reserve-status-
needsreconsideration--63303

122 |d

123 Government of India Tiger Task Force, Joining the Dots14 (2005),
https://projecttiger.nic.in/WriteReadData/PublicationFile/Joning%20The%20Dots.pdf

124 |d

125]1d at 15.
126 |d.
127|d at 14.
128 Mirror Now, Centre working on conservati plan to map safe rcmors for tigers across Indja
(December 6, 2019, https://www.timesnownews.com/mirror __-now/in -focus/article/centre -
working -on-conservation-plan-to-include -safe-corridors -for -tigers-acrossindia/523918 .
129 Mayank Aggarw al, High rate of green clearances continue, put forests andifeilt risk Mongabay,
(December 11, 201} https://india.mongabay.com/2019/12/high  -rate-of-green-clearances
continue -puts-forests-and-wildlife -at-risk/ .
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gave permission to Bear Grylls to shoot two episodes for his Discovery Channel show in
Bandipur Tiger Reserve in an area which is deemal strictly off limits to people .130

Rewilding is not going to work given th e current priorities, legal regime, and
development plans in India . Others do not like rewilding because of the historical and
personal reasons it invokes131 A more integrated framework where tribal communities
lead the strategy to save the tiger is necessaryto reverse extinction trends.132

b. Integrating Adivasi Rightsand Wildlife Protection

The Soliga are forest dwellerswho possess indepth knowledge regarding the forests and
tigers.133 The Soliga also worship the tiger as a deity134 In 1974 the Soliga tribe was
evicted from their native lands (BR Hills) in Karnataka state, in an effort by the state to
protect wildlife. Their lands were declared a sanctuary. This action was done under the
legal umbrella of the WPA . In 2006under the FRA, forest officials restrictedo access and
collection of non-timber fore st p r ®dhen, é.2@.1 the BR Hills were declared a
tiger reserve. The Soliga challenged the decision through litigation. A court ruled in favor
of the Soliga, securing their rights to their habitat and non -timber collection. After the
2011 decison, the BR Hills became the first tiger reserve where tribal people could come
back home to stay136 Sincethe success of the Soliga litigation, the tiger population in the
BR Hi |l Insc rheaass eodi 13t api dl y. 6

130 Rohini Swamy, Why conservationists are upset with Rajinikanth, Akshay Ku&®ear Grylls of Man
vs. Wild, The Print, (January 30, 2020, https://theprint.in/india/why -conservationists-are-upset-
with -rajinikanth -akshay-kumar -bear-grylls -of-man-vs-wild/356724/ .

131 Kulbhushansingh Suryawanshi , The last tiger of AjantaMongabay, (April 10, 2020),
https://india.mongabay.com/2020/04/commentary _ -the-last-tiger-of-ajanta/ .

132 This article was published during the COVID 19 pandemic. In April 2020, the Indian government
focused on how to prevent tigers from getting COVID 19, and many said this focus was misplaced
becauseof other external factors that could jeopardize the t i g5 existénced which can be rectified
through a holistic framework. Gloria Dickie, India sees Coronavirus Thitda Fragile Populdon: Tigers
New York Times, (April 24, 2020), https://www.nytimes.com/2020/04/22/science/india -tigers-
coronavirus.html .

133SeeAditi Patel, Meet t he Sol i ga Trnists ¥quth Ki Awlaaza (Beptembert6y r al Bot a
2019, https://www.youthkiawaaz.com/2019/09/meet __ -the-soliga-tribe -indias-natural -botanists/ .
See alsMichael Benanav,Can Tri bes and Tigers Co e&SERRA (Junei5 |l ndi ads N
2017),https://www.sierraclub.or _g/sierra/2017 -4-july -august/feature/can -tribes-and-tigers-coexist-
indias-nature-reserves

134 DTE, Tiger population doubles after trilsaalloved to coexist in tiger reser(@®ecember 11, 2015
https://www.downtoearth.org.in/new _ s/wildlife -biodiversity/tiger -population -doubles-in-reserve-
that-allowed -tribals -to-stay-52093

135 Amoolya Rajappa, How a tribe in Kanataka fought and won a legal battle to stay in attiggserve
Scroll India, (October 5, 2018, https://scroll.in/article/896580/how  -a-tribe -in-karnataka-fought -
and-won -a-legal-battle-to-stay-in-a-tiger-reserve.

186 DTE, supranote 135 See alstMalini Shankar, INDIA: Indigenous Rights Versus Wildlife Rights®
Part 2,IPS News, (January 14, 2012http://www.ipsnews.net/20  12/01/india -indigenous -rights -
versus-wildlife -rights -ndash-part-2/

137 |d
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The correlation between the presence of Adivasi groups and the increase in tiger
populations is more than coincidence. Experts within the UN Office of the High
Commissioner for Human Rights noted:

o[y] et agai n r es e presenbe ofihdgensus pebpies actualye

i mproves tiger popul ations. For generation
har mony with the countrydos wildlife, pr ot
resources. It is because of their sustainable stewardshipthat India still has f orests

worth conserving. To truly protect wildlife, recognising the rights of forest

guardians would be a far more effective strategy than rendering them

homel el8s éo

Indigenous communities within India depend on forest areas where the tigers are

present13® Therefore, a community -based approach appears to be an appropriate

solution . One successfulmethod is the conservancy model, which is used in the country

of Namibia. A conservancy is a legal entity which grants ownership and respo nsibility

for allowing limited farming or grazing on lands predominately managed for wildlife.

|l ncome from activities occurring in these par-t
coll ectively deter mi nel¥Thh iotegraiionh of gibabaultue anlde s pen
rights in one unified national framework will assist in developing high levels of

protection for wildlife o particularly the tiger. Protection for the tiger is not mutually

exclusive with protection of tribal life and cultural heritage.

However, consideration also needs to be given to thosetribal groups that do not want to

stay in tiger reserve areas.In one village, monsoons and the people-tiger conflict led to

the ocollective decisiond of 350 terréldoaded f ami |
from a tiger reserve area despite the fact that the villagers had been there for four
generations.141 Measures for relocation and compensation should follow the guidelines

the Delhi High Court reiterated in casessuch asAjay Maken & Ors v. Union ofIndia which

are consistent with international covenants.

Wildlife trafficking also represents a huge challenge in protecting the remaning tiger

population in India .42 Corruption is one of the largest contributors allowing the illegal

wildl ife trad e to succeed!43 Given the national government & attitude towards the tribal

peoplesit places the tiger in a vulnerable position because ithasfewerpr ot ect or s. | n

138 UN Office of the High Commissioner for Human Rights, India must prevent the eviction of millions
of forest dwiers, says UN experigJuly 4, 2019,
htt ps://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=24786
139 Sekhsaria,supranote 87. See als®astogi, supranote 81, at334.
140 Fraser, supranote, at 204.
141p, Oppili, Thengumaahada village ready to relocatée Hindu, (September 2, 204),
https://www.thehindu.com/news/national/tamil -nadu/thengumarahada -village -ready-to-
relocate/article6370554.ece
142Robin McKie, Tigers, elephants and pangolins suffer asallelildlife trafficking soarsThe Guardian,
(Decembe 8, 2019, https://www.theguardian.com/environment/2019/dec/08/wildlife -
trafficking -sciencetechnology-come-to-rescue-end-illegal -trade.
143 SeeTanya Watt and Anh Ngoc Cao, Corruption and Wildlife TraffickingU4 Issue,(May 2015),
https://www.researchgate.net/publication/280831904 Corruption and wildlife trafficking
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tigers are also vulnerable given their geographic location to China. Vanda Felbab Brown
in her book The Extinction Markets t at e s, 0China in particular
vacuum cleaner, sucking natural environments empty of wildlife d not only in China and
its neighbor s, but al s o4 iThe cradtioniofctlee O B dl tde R®@@awh
Il nitiatived wil.l undo the work that ldrgedi a ha
infrastructure project coul d pose oO0Oa number of potenti al
could threaten biodiver silthyhe Belt®Road Initiajive and Sout h
other projects will increase the demand for new roads to be built in regions that have
unigue ecological value. In a study conducted by three universities in No rth America,
researchers found 0t h e hi gh densi ty estsowdl deopardize tigerh os e f
rec o v e¥6Resanrchers recommen safeguarding species through appropriate zoning,
decommissioning of roads in critical areas, and implementing proper national laws. 147

A community -based approach may also be the solution to stgping w ildlife trafficking .
The amount of monitoring and protection required for a territory and costs to stopthis
particular crime are enormous. India is familiar with these kinds of approachesasit has
implemented a successful community based program in West Bengal to protect the
rhino.148 A community -based approach to respond to wildlife trafficking is also
consistent with several policy developments within the international community. The
London Declaration (2014) emphasized the need to work with local communities. The
Kasane Statenent (2015) emphasized strengthening legislative frameworks to
incorporate the rights of local people in combatting the illegal wildlife trade. The
Brazzaville Declaration (2015), the Hanoi Statement (2016), and evenUN Sustainable
Development Goal 15, echothese same sentimentst4?

In addition to integrating tribal voices into wildlife protection and anti-trafficking
initiatives , India must also make an effort to reduce and eliminate the stigma and
falsehoods spread regarding forest dwellers. This includes dismantling the laws and
attitude s which reinforce past colonial attitudes. Thet r i bes t hat were decl a
by the British in 1871 and later becamedo denot i fi ed tri besd are a ¢
these vulnerabilities created by colonial legislation are still not rectified and can have
adverse consequences to a greater goallhesetribal communities have been driven to a
odestituté wkhkisheheaves them vulnerable to ai
crime syndicates that make millions off of the trade of tiger parts.150 Further, as FRA

144Venda Felbab-Brown, THE EXTINCTION MARKET , 7 (2017).

145 Angela Tritto, et.al. Chi na & s b e lehviroamedtal disasted for Stheast Asia?South China

Morning Post, (January 5, 2020, https://www.scmp.com/week -

asia/economics/article/3044579/chinas -belt-and-road-environmental -disaster-southeast-asia.

146 Neil Carter, C h i rBalttasd Road Project, alomgth Asian road boom is a new threat to tigefhe

Print, (May 2, 2020, https://theprint .in/environment/chinas -belt-and-road-project-along-with -

asian-road-boome-is-new-threat-to-tigers/413062/ .

147 |d

148 Francesca Boker and Dilys Roe, First line of defence?ED, 52 (January 2017),

https://pubs.iied.org/pdfs/17591IIED.pdf

149]d at 8.

150Kim Wall, Hunting the Hunters Slate, (June 20, 201} https://slate.com/news -and-

politics/2014/06/pardhis _-help-hunt-indias-tiger-poachersthese-poor-indian -outcasts-may-save-
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studies have shown, prejudice against Adivasis has denied them appropriate access to
justice and participation in the processes assigned to them under law.151 Eliminating the
stigma i s consi st e ms$underthelConlentidn oa thesElirirbdtiangfat i o
Racial Discrimination and the articles found in UN DRIP.

Finally,Br i tainds role in Indiads environmental hi

0ln the South Asian cont e xoryneetishocoroaéndatsreach envi r

so that it may further advance our understanding of the way in which some social -

hi storical inequalities i n2ThédUnisedKingdpm cshoulch av e b e
make a strong effort to assistIndia in bringing back Indian tiger populations. Two ideal

measures would be earmarking aid (already provided to India by the U nited Kingdom)

to help end poaching in the region. The United Kingdom can also assistin building

appropriate corridors within India for tigers to roam free as theyonce did for thousands

of years.

Conclusion

Injecting colonial environmental history into the context of wildlife preservation is an
important and critical exercise in understanding what has gone wrong for the tigers in
India. The British Empire depleted India of a significant amount of its environmental
resources,criminalized the lifestyle of tribal peoples, and decimated the tiger population.
India, while it has progressed in protecting the wor | d 8 s rdmaining diget
population, has kept the chains of colonization on tribal people, specifically on those who
have a close relationship with the forest areas where tigers reside.

India will need to revisit and change its entire framework of wildlife, land, and tribal
policies to appropri ately marry them to international human rights principles as codified
in Indian law . One critical element to a successful policy will be incorporating the voices
of tribal peoples. In addition, re -evaluating the role that Adivasis play in the protection
of the environment and wildlife will be critical in addressing the biggest threat that now
exists to tigers in India d poaching.

Adivasi people canlead (as they once did) in protecting this important cultural icon and
species. They can also becomfortable knowing that they are also protecting their own
homes. The Indian tiger is holding on to existence with its dear life. If the international

community, and India in particular , are truly committed to saving the spec ies, it is time
to shed old attitudes and usher in fresh attitudes about the heroic role that Adivasis can
have in saving the Indian tigers. In the age of extinction, a duty to protect and assist is
owed to both Adivasis and tiger s.

the-countrys-rare-wildlife.html . See alséravindha R aj R, Denotified Tribes and Their Right€ounter
Currents, (August 2, 2019, https://countercurrents.org/2019/08/denotified  -tribes-and-their-rights.
151 Asavari Sharma,Why | ndi a6s Forest Ri ght s-tridbls The Wie, (duly& cr i mi nat
2018, https://www.business -standard.com/article/e _conomy-policy/why -india -s-forest-rights -act-
is-discriminatory -against-non-tribals-118070200116 1.html
152 Swami, supranote 31, at 128
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FROM NON -AGGRESSIVE MILITARY ACTIVITIES IN OUTER SPACETO SPACE
CONFLICTS

Insights into the lawfulness of current military activities in outer space,the applicability
of IHL in the outer spacecontext and Stateresponsibility and individual criminal liability
for environmental damage in outer space

Beatrice L. Hamilton 153

Developments spacedechnologieandin particular satellites enablehefacilitation of enhanced
servicesuchastelecommunicationGlobalPositioning Systemq GPS),weatherforecastingand
imagery,currently usedfor both civilian and military purposesThegrowing relianceon space
assetdor military purposesresultedin a new spacerace,alsotypified by the developmenbf
defensivecapabilitiesand the weaponisatiorof outer spaceand with it in speculationon the
prospecbfarmedconflictin outerspaceCurrently, thereis astrongfocusonthequestionwhether
International Humanitarian Law, consideredhe lex specialisof armedconflict, is applicablen
outer spacendif so,to whatextent.Thefirst part ofthis articleengaeswith thequestionwhether
the militarisation and weaponisatiorof outer spacerelawful. Thesecondandthird partsof this
article questionwhetherthe rules and principlesrelevantto the protectionof the environment
during armedconflictsareappicablein outerspacendif so,whetherthe Law of Armed Conflict
can operateeffectivelyin that context. The remainderof the article considerghe issueof State
responsibilityfor environmentaldamagen outerspaceandthe applicabilityof Article 8(2)(b)(iv)
of the RomeStatuteof the International Criminal Court in the outerspacecontext.

Keywords: SpaceLaw, OST,satellites, military activities, peaceful purposes, ASAT, IHL ,
armed conflicts, environment, space debris, State responsibility, Rome Statute, Article

8(2)(b)(iv)

If thereis onegeneralule whichcanbedeductedromtheBalkanconflict
and that of Operation Desert Storm, it is the following: ground
superiority is contingentuponair superiority andthat air superiority is
now cortingent uponspacesuperiority

Michel Bourbonniere and Louis
Haecks4

Introduction

153Edinburgh Centre for International and Global Law, Faculty of Law, Edinburgh University and Rolin-
Jaequemynsinternational Law Institute, Faculty of Law, Ghent University.

154 Michel Bourbonniere and Louis Haeck, @usin bello spatialis6(1999,SpaceStudies Institute) 141.
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While current military uses of outer spaceare generally limited to the deployment of
satellites (both military and dual use), the utilisation of spacetechnologies to further on-
ground warfare (generally through the use of services enabling intelligence,
communication and navigation) and the development of defensive capabilities to secure
theseassetds5, the growth in the military usesof outer spaceand the strategic advantages
of such usesraise concernsregarding the potential for armed conflicts in outer spacels¢
The number of participants in the spaceraceis increasing. Emerging participants include
the NATO States,Japan,New Zealand and Australia aswell asiIndia (which is now the
fourth State to have tested an anti-satellite (ASAT) weapon?5?), Iran, and Israel.158 The
number of spaceassetsand military capabilities of the main spaceactive States(the U.S.,
Russiaand China) has also developed substantially, with main developments occurring
mainly in the areas of intelligence, surveillance, reconnaissance communications,
command and control.159 The U.S. DefenseIntellige nce Agency also suggeststhat China
and Russiaare currently developing meansto counteract U.S. supremacy in outer space
by exploiting its heavy reliance on spacetechnology.160Whether the use of force in outer
spaceis likely to eventuate is a debated issue, however, not one that could be easily
dismissed. As Freeland wrote:

Unfortunately, presenindicationssuggesthatthereis anincreasindikelihoodthat outer

spacewill not only be usedto facilitate armed conflict (as it alreadyis) but might

ultimately be a theatreof war, despitethe efforts of the international community. The
proliferatin of military spaceassetsneanghat, from a strategicviewpoint,thedisabling
or destructionof satellitesusedby anothercountry maybeperceive@sgiving riseto very

significantadvantagesrlhefactthatit hasnot happeneth thepastis noreasorto assume
thatwewill neverseeaspaceonflict161

The first part of this article engageswith the question whether the militarisation and
weaponisation of outer spaceare lawful. The secondand third parts of the article question
whether IHL rules and principles relevant to the protection of the environment during
armed conflicts are applicable in outer spaceand if so,whether theserules and principles
can operate effectively in that context. Jusin bello relevant to the protection of the
environment sharesa common interest with general discussion on the applicability of
IHL due to two particular risks. The first is the potential increase in space debris
(including nuclear power sources)and as a result the increasein the risk of collusion
between fragments and space assetsand the second is the possibility that spacedebris

155 Dale Stephens,@rhe International Legal Implications of Military SpaceOperations: Examining the
Interplay between International Humanitarian Law and Outer SpacelLegal Regime6(2018)94Intd L. Stud
75,76;Bill Boothby, &paceWeapons and the Law6(2017)93Intd L. Stud 179,181.

156 Stephen Freeland, @eaceful Purposes?Governing the Military Usesof Outer Spacé(ResearchPaper
No. 03/2017 Legal Studies ResearchPaper Series,2015,Western Sydney University School of Law) 49.
157 Sergio Marchisio, @rhe final frontier: Prospectsfor arms control in outer space3(2019,European
Leadership Network) 1.

158 Matthew T. King and Laurie R. Blank, @ymposium on the New SpaceRacelnternational Law and
Security in Outer: Now and Tomorrow 6(2019)113AJIL,126.

159ibid 126- 127.

160 United Statesof America DefenselIntelligence Agency, &hallengesto Security in Space(2019,United
Statesof America Defenselntelli gence Agency) 7.

161 Freeland (n 4) 49.

2020 Resolution Jourral PAGE 25



Environmental Crimes
may fall onto land. The remainder of the article considers the issue of responsibility for
environmental damage and the potential applicability of Article 8(2)(b)(iv) of the Rome
Statute of the International Criminal Court to space conflicts. Article 8(2)(b)(iv) of the
Rome Statute classifiesthe Intentional launching of an attack in the knowledge that such
attack will cause inter alia widespread, long-term and severe damage to the natural
environment that would be clearly excessivein relation to the concreteand direct overall
military advantage anticipated, awar crime.

Are the militarisation and weaponisation of outer spacelawful?

The hard law legal framework regulating human activities in outer spaceconsistsof five
core treaties: the 1967 Treaty on Principles Governing the Activities of Statesin the
Exploration and Use of Outer Space,Including the Moon and Other Celestial Bodies (the
Outer SpaceTreaty or OST)62 which is the primary treaty regulating human activities in
the outer spaceenvironment 163 the 1968Agreement on the Rescueof Astronauts and the
Return of Objects Launched in Outer Space (the Rescue Convention)164 the 1972
Convention on International Liability for Damage Causedby SpaceObjects(the Liability

Convention) 165 the 1975 Convention on Registration of Objects Launched into Outer
Space(the Registration Convention) 166 and the 1979Agreement Governing the Activ ities
of Stateson the Moon and Other Celestial Bodies (The Moon Agreement)67. A sixth treaty
that is relevant to outer space is the Treaty Banning Nuclear Weapons Tests in the
Atmosphere, in Outer space and Underwater (the Limited Test Ban Treaty)168 which

prohibits nuclear weapons testsin the atmosphere, in outer spaceand underwater. 169

The legal regime regulating human activities in outer spaceis founded on the principles
of common interest, peaceful use, freedom, no appropriation, co-operation, mutual
assistance and non-intervention. The preamble to the OST recognises the common
interest of all mankind in the progress of the exploration and use of outer space for
peaceful purposes. The principle of peaceful purposes is also codified is Article IV of the
OST,which statesthat: Themoonandothercelestl bodieshallbeusedby all StatesPartiesto
theTreatyexclusivelyfor peacefupurposesArticle | of the OSTprovides that the exploration
and use of outer space,including the moon and other celestial bodies, shall be carried out
for the benefit and in the interests of all countries and shall be the province of all mankind

162 Treaty on Principles Governing the Activities of Statesin the Exploratio n and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Jan.27,1967,18U.S.T.2410,T.1.A.S. No. 6347,610
U.N.T.S. 205[hereinafter Outer SpaceTreaty].

163 Stephen (n 3) 86.

164 Agreement on the Rescueof Astronauts and the Return of Objects Launched in Outer Space,Apr. 22,
1968,19U.S.T.7570,672U.N.T.S. 119[hereinafter Rescueconvention].

165 Convention on International Liability for Damage Caused by SpaceObjects, Mar. 29,1972,24U.S.T.
2389,961U.N.T.S. 187 [hereinafter Liability Convention].

166 Convention on Registration of ObjectsLaunched into Outer Space,June6 1975,28 U.S.T.695,1023
U.N.T.S. 15[hereinafter Registration Convention].

167 Agreement Governing the Activities of Stateson the Moon and Other Celestial Bodies, Dec. 18,1979,
1363U.N.T.S. 3 [hereinafter Moon Agreement].

168 Treaty Banning Nuclear Weapons Testsin the Atmosphere, in Outer spaceand Underwater, Aug. 5,
1963,480U.N.T.S. 43, entered into force Oct. 10,1963[hereinafter Limited TestBan Treaty].

169| jmited TestBan Treaty, Article 1(1).

2020 Resolution Jourral PAGE 26



Environmental Crimes
and that outer spaceincluding the moon and other celestial bodies shall be free for
exploration and useby all Stateswithout discrimination of any kind. Article Il of the OST
provides that outer space,including the Moon and other celestial bodies, is not subjectto
national appropriation by either a claim of sovereignty, meansof use or occupation or by
any other means. Article V also provides that astronauts shall be regarded as envoys of
mankind in outer space
Article IX of the OSTreflectsthe principles of non-intervention, co-operations and mutual
assistance.Article IX provides that State parties to the OST shall be guided by the
principles of co-operation and mutual assistancein the exploration and use of outer space
and conduct all their activities with due regard to the corresponding interests of all other
Stateparties. Article IX further prescribesthat State parties must conduct an appropriate
international consultation where they have reason to believe that an activity or an
experiment planned by them or their nationals would cause potentially harmful
interference with the activities of other Statesin the peaceful exploration and use of outer
space.

Are current military activities in outer spaceconsistent with the principle of peaceful
use?

Although the OST prescribes that outer spaceshall be used for 'peaceful purposesqd the
OST does not define the term, which leads to the question whether peaceful use means
no military activities whatsoever or merely military activities that are non-aggressive. If
the term @eaceful purposes' asstated in Article IV of the OSTis interpreted to mean @o
aggressionj then the non-aggressive military use of outer spacecould be conceived as
permissible. What State practice has demonstrated thus far is that it is now generally
acceptedthat the term péaceful purposes s interpreted to mean @o aggression @nd that
certain military activities in spaceare permissible179 asevidenced by the current use of
outer spacefor military activities.

Does the OST support the current interpretation of peaceful use?Article 1l of the OST
imposes the obligation that statesshall carry on activities in the exploration and use of
outer spacein accordancewith International Law including the Charter of the United

Nations171in the interest of maintaining international peaceand security and promoting

international co-operation and understanding. There aretwo points of view asto whether
the OST permits military activities. The first is that Article Il of the OST contemplates
peaceful usesonly, asdemonstrated by the specific referenceto the Charter of the United

Nations, which is also strengthened by the prohibitions imposed by Article IV of the
OST172Article 2(4)of the Charter of the United Nations readsasfollows: all membershall
refrainin theirinternationalrelationsfromthethreator useofforceagainsttheterritorial integrity
or political independencef any state,or in any othe mannerinconsistentwith the purposeof

170 Dale Stephensand CassandraSteer,&onflicts in Space:International Humanitarian Law and its
application to SpaceWarfared(2015)XL Annals of Air and SpaceLaw 1, 3.

171 Charter of the United Nations, entered into force 24 October, 1945,asamended by A/Res/1991 (XVIII)
17 December, 1963,entered into force 31 August, 1965,557U.N.T.S. 143,entered into force 12 June 1968,
638U.N.T.S. 308and 2847 (XXVI) of 20 December, 1971,entered into force 24 September,1973 892
U.N.0.TS119.(hereinafter Charter of the United Nations)

172 Freeland (n 4) 44-45.
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the United Nations Article 2(4) reflects the principal tenet of the United Nations to
maintain international peaceand security.173 Article 1V of the OST prohibits the placing
of nuclear weapons or any other weapons of mass destruction in outer spaceand the
establishment of military bases,installations and fortifications, the testing of any kind of
weapons and the conduct of military manoeuvres on the Moon and other celestialbodies.
The second point of view is that although on its own Article Il may suggest that the
intention of the OST was that Spacewill be used for peaceful purposes only, when
combined with Article 1V, Article Il could be interpreted to have contemplated that
military activities that are consistent with the UN Charter and other International Law
(that is, non-aggressive activities that do not involve the threat or use of force) are
permissible aslong asthey do not breach the limitations imposed by Article IV of the
OST274Whether the debateisstill relevant bearsits own uncertainties. It hasbeenargued
elsewhere that the debate whether the term @eaceful purposesé means no military
activities whatsoever or merely non aggression has become redundant since the
militarisation of outer spaceis already afact.1’>Considering, however, that in accordance
with Article 31(3)(b) of the Vienna Convention on the Law of Treaties!’6, any subsequent
practice in the application of the treaty which establishesthe agreement of the parties
regarding its interpr etation shall be taken into account in the interpretation of a treaty,
State practice can continue to influence the interpretation of the term.177

Is the weaponisation of outer spacepermissible?

Subjectto certain limitations the weaponisation of outer spaceis not prohibited. Article
IV of the OSTimposes only two prohibitions that limit the weaponisation of outer space.
The first is the prohibition on the placing of nuclear weapons or any other weapons of
massdestruction in outer spaceand the secondis the prohibition on the establishment of
military bases,installations and fortifications, the testing of any type of weapons and the
conduct of military manoeuvres on the moon and other celestial bodies. The prohibition
on the placing of nuclear/weapons of massdestruction in outer spacereads asfollows:

StatesPartiesto the Treaty undertakenot to placein orbit aroundthe earthany objects
carrying nuclearweapon®r any otherkinds of weapos of massdestruction,install such
weapon®ncelestiabodes,or stationsuchweaponsn outerspacen anyothermanneri?s

Technically, this means that the provision does not prohibit the deployment of
conventional weapons, conventional weapons powered by a nuclear sources(not being

173 Charter of the United Nations, Article 1.

174 Stephens(n 3) 80.

175 While thereis generalagreemend but not completaunanimity 8 amongspacdaw commentatorshat thisis
directedagainston-military 6ratherthan merelyon-aggressiv@activities,thereality has,unfortunately, been
different.It is undeniableghat, in additionto the many commercialgivilian andscientificusesputerspacéiasand
continuesto be usedfor an expandingarray of military activities.Unlessconcretestepsaretakento arrestthis trend
o whichwill requirea significantshiftin political will, particularly amongthe majorpowersd it is likely that space
will increasinglybeutiliz edto further the military andstrategicaimsof specificcountries,particularly asmilitary
andspacdechnologycontinuesto evolveanddevelop.Freeland (n 4) 45.

176 Vienna Convention on the Law of Treaties, May 23,1969,1155U.N.T.S. 331.

177Freeland (n 4) 45.

178 Quter SpaceTreaty, Article IV.
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weapons of mass destruction) nor the entry into spaceof weapons that transit through
space (for example, Intercontinental Ballistic Missiles (ICBMs), weapons of mass
destruction and nuclear weapons) since they do not complete a full orbit.17° The precise
wording of the prohibition on the establishment of military bases, installations and
fortifications, the testing of any type of weapons and the conduct of military manoeuvres
on the moon and other celestial bodies is asfollows:

The moon and other celestialbodiesshall be usedby all StatesPartiesto the Treaty
exclusivelyfor peacefupurposesThe establishmenof military basesinstallationsand
fortifications,the testing of any type of weaponsndthe conductof military manoeuvres
on celestiabodiesshall beforbidden.Theuseof military personnefor scientificresearch
or for any other peacefupurposesshall not be prohibited.The useof any equipmentor
facility necessaryor peacefuexplorationof the moonand othercelestiabodieshallalso
not beprohibited!so

The prohibition, therefore, is limited to: (1) the particular activities listed, being: the
establishment of military bases,installations and fortifications, the testing of any type of
weapons and the conduct of military manoeuvres, which means that military activities
outside those specified are not necessarily prohibited, and (2) to the conduct of these
activities on the Moon and other celestial bodies only. The requirement that the Moon
and other celestial bodies shall be used exclusively for peaceful purpo sesimplies by its
own wording that the term &hall be usedé exclusively for peaceful purposes @s also
limited to the Moon and other celestial bodies, which in itself could be interpreted to
mean that military activities around the Moon and other celestid bodies are permissible.

Does the Law of Armed Conflict extend to outer space?

The applicability of International Law in outer spaceis generally uncontested. Article 1lI
of the OSTprovides that Stateparties to the OSTshall carry on activities in the exploration
and use of outer space,including the Moon and other celestial bodies, in accordancewith
International Law, including the Charter of the United Nations, in the interest of
maintaining international peaceand security and promoting internation al cooperation
and understanding. Whether the OST invites the applicability of IHL in particular,
howev er, is a question of debate. On the one side it could be argued that although Article
[l of the OST does invite the applicability of International Law, the Article also makes
clear referenceto the Charter of the United Nations and the objectsof peace,security, co-
operation and understanding, which could reasonably be interpreted to meanthat Article
[l extendsto peacetime International Law only.181 On the other hand it could be argued
that since Article Ill of the OST provides that all activities in outer space shall be
conducted in accordancewith International Law, and since IHL is a body of law part of
International Law, IHL is applicable.182|f one takesthe view that what is not expressly

179 Boothby (n 3) 202-203.

180 Quter SpaceTreaty, Article IV.

181Kubo Macdék, 'Silent War: Applicability of the Jusin Belloto Military SpaceOperations8(2018),Exeter
Centre for International Law Working Paper Series2018/1, 14 <http s://d igital -
commons.usnwc.edu/cgi/viewcontent.cgi?article=1717&context=ils > accessed20 September2019
182Freeland (n 4) 49.
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excluded is not necessarily precluded, it could be argued that since Article 1ll does not
expressly exclude the applicability of any specific body of International Law,
conceptually, all relevant International Law, including IHL, could be considered
applicable. If it is acceptedthat in principle IHL is applicable, the question then becomes
which IHL rules and principles in particular could be considered relevant. To me, the
most logical approach would bethat provid ing that the military activities involved satisfy
the threshold for use of force required to render the activities an armed conflict, unless a
particular provision or principle is expressly excluded, IHL in its entirety should in asfar
as possible be considered applicable (although not without challenges)and should be
implemented if and as eachrule or principle becomesrelevant. While some IHL rules
may not appear relevant at this point in time, there is no knowing how the methods and
means of spacewarfare may develop in the future, or for that matter what the future uses
of outer spacemay be (includi ng the possibility of human settlement). Considering the
current interpretation of the term dgeaceful use @s non-aggressive,there is no knowing
what the o appropriation @rinciple for example, or the prohibition on the establishment
of military bases,installations and fortifications on celestial bodies may be interpreted to
mean in the future. The focus, therefore, should be on understanding the relationship
between IHL and SpacelLaw and on resolving any conflicts of law that may arise. If,
however, one had to argue the applicability of IHL relevant to the protection of the
environment during space conflicts, support for the applicability the main instru ments
and customary principles could be derived from the treaties and principles themselves,
the OSTand the general principles of International Law.

The main treaty jus in bellorelevant to the protection of the environment are the Hague
Convention IV and its Hague Regulations!83 the 1949 Geneva Convention 1V184 and
Additional Protocol | to the 1949GenevaConventions185 Additional Protocol | embodies
two out of the three provisions that afford protection to the environment in its own right.
The first is Article 35(3),which prohibits the use of methods and means of warfare that
are intended or may be expectedto causewid espread, long-term and severe damage to
the environment. Article 55(1) of Additional Protocol I, the second provision to offer
direct protection, imposes inter alia a duty of care to protect the natural environment
against widespread, long-term and severedamage 1861t could ,however, be argued that
since the second part of Article 55(1) states that the protection mentioned includes a
prohibiti on on the use of methods or means of warfare that are intended or may be
expectedto causesuch damage to the natural environment and thereby to prejudice the
health or survival of the population, the duty of care Article 55(1)applies only when the
specified considerations are present. At the minimum, however, it could be argued that
since Article 35(3) deals with the protection of the environment per seand does not

183 Convention Respectingthe Laws and Customs of War on Land and its annex Regulations concerning
the Laws and Customs of War on Land, 18 October 1907,36 Stat. 2277,1 Bevans631,205Consol. T.S.277,
3 Martens Nouveau Recueil (ser. 3) 461,enterednto forceJan.26,1910[hereinafter Hague Convention IV
and the Hague Regulations].

184 Geneva Convention Relative to the Protection of Civilian Personsin Time of War, Aug. 12,1949,75
U.N.T.S. 287[hereinafter Geneva Convention 1V].

185 Protocol Additional to the Geneva Conventions of 12 August 1949,and Relating to the Protection of
Victims of International Armed Conflicts, 8 June,1977,1125U.N.T.S. 3 [hereinafter Additional Protocol I].
186 Additional Protocol I, Article 55(1).
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entertain the contingencies of war (for example, military necessity) or any
anthropocentri ¢ considerations and since the obligations imposed by the provision are
owed to the environment itself, the applicability of Article 35(3)is not limited to the
terrestrial environment and extends to outer spacel8’” The second instrument to offer
direct protection is ENMOD 188 which prohibits the use of environmental modification
techniques having widespread, long-lasting or severe affects as means of destruction,
damage or injury to another State party. 189 Environmental modification techniques refer
to: any techique for changing- through the deliberatemanipulation of natural processesthe
dynamics.compositioror structure of the Earth, including its biota,lithospherehydrospherand
atmosphereyr of outerspacé® Although whether ENMOD would becomerelevant in the
context of spaceconflicts in the future is yet unknown, it does stateits applicability.

The Geneva Conventions191 also imply their applicability in the context of outer space.
Common Article 1 to the Geneva Conventions statesthat the High Contracting Parties
undertake to respectand to ensure respectfor the conventions in all circumstances.lIt has
been argued that the term én all circumstances &hould be interpreted as extending the
applicability of the Geneva Conventions to any armed conflict wherever it may occur,
including outer space, as is also supported by the applicability of the Geneva
Conventions to areas beyond national jurisdiction such as the high seasl®? The
applicability of the Hague Law in the outer spacecontext has been subjed to debate. It
has been suggested that since the focus of the Hague Convention IV is on the law and
customs of war on land, the convention does not demonstrate the intention that its
application extendsto the sea,air or outer space193Considering, however, that the Hague
Convention is adocument in respectof already existing Customary Law (asalsoreflected
by its name: ConventionRespectingheLawsandCustomsofWaré ), the question to be asked
is whether Customary Law could be considered applicable in outer space.It has been
argued that since Customary International Law arisesfrom opiniojuris and Statepractice,
unless the norm is established subject to specific limitation/s it cannot be considered to
include such limitation/s and therefore, Customary International Law that regulates the
conduct of the parties without distinction of the location where such conduct occurs,
should not be taken to exclude outer space(or for that matter other novel domains such
ascyberspace)94 The applicability of Customary International Law is also supported by
the Martens Clause. The Martens Clause, a key IHL principle, provides inter aliathat in
the absenceof treaty provisions, the parties to the conflict remain under the protection

187 Stephensand Steer(n 18)9

188 Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification
Techniques, Dec 10,1976,1108U.N.T.S. 151 [hereinafter ENMOD ].

189ENMOD, Article .

190 ENMOD, Article 1.

191 Geneva Convention for the Amelioration of the Condition of the Wounded and Sickin Armed Forces
in the Field, Aug. 12,1949,75U.N.T.S. 31 (hereinafter Geneva Convention 1); Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forcesat Sea,
Aug. 12,1949,75U.N.T.S. 85 (hereinafter Geneva Convention 11); GenevaConvention Relative to the
Treatment of Prisoners of War, Aug. 12,1949,75U.N.T.S. 135 (hereinafter Geneva Convention 111);
Geneva Convention V.

192Macék (n 29) 20

193jbid 20

194jbid 22
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and rule of International Law asthey arise from Customary International Law, the Laws
of Humanity and the dictates of public consciencel®® Other relevant Customary
International Law are the grave breachesof the Geneva Conventions and Additional
Protocol | and include: the extensive destruction and appropriation of property not
justified by military necessityand carried out unlawfully and wantonly 19, launching an
indiscriminate attack against civilian objects in the knowledge that such attack would
causeexcessivedamagel?’, attacks against works and installations containing dangerous
forces!?8 making non-defended localities and demilitarised zones the object of attack9?
and subjectto conditions, making clearly-recognised historic monuments, works of art or
placesof worship that are afforded protection by special agreementthe objectsof attacks
causing extensive destruction200, Considering that some space assetsare powered by
nuclear sources,the prohibition on attacks on certain works and installations containing
hazardous forces?2!may be relevant to attacks on nuclear powered spaceassetshowever,
the applicability of the prohibition is uncertain in view of the words dvorks @&@nd
dnstallations & Considering the current militarisation and weaponisation of outer space
(perhaps with the exception of the Moon and other celestial bodies) it is unlikely that at
this point in time the areaof spacesubjectto human activities could be classified asanon-
defended or demilitarised zone in accordance with Articles 59 and 60 of Additional
Protocol 1. Article IV of the OST could also be argued to import some of the rules
regulating the use of certain weapons through the prohibition on the placing in orbit
around Earth any objects carrying nuclear weapons or any kind of weapons of mass
destruction, the installation of suchweapons on celestialbodies and the stationing of such
weapons in outer spacein any other manner, and in particular the Biological Weapons
Convention 202
and the Chemical Weapons convention 203204

Is IHL suitable to govern in outer space?

195 Hague Convention IV, Preamble; Additional Protocol I, Arti cle 1(2); Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May be deemed to Be Excessively
Injurious or to Have Indiscriminate Effects, Apr. 10,1981,1342U.N.T.S. 137 (hereinafter Conventional
Weapons Convention ), Preamble.

196 Geneva Convention |, Article 50; Geneva Convention Il, Articl e 51; GenevaConvention IV, Article 147;
Article 147empowers Article 53 of the Geneva Convention IV, which prohibits the destruction of
property where the destruction is not rendered absolutely necessaryby military operations in the context
of occupation.

197 Additional Protocol I, Article 85(3)(b).

198 Additional Protocol I, Article 85(3)(c).

199 Additional Protocol I, Article 85(3)(d).

200 Additional Protocol I, Articles 53 and 85(4)(d).

201 Additional Protocol I, Article 56(1).

202 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons, 1972,26 U.S.T.583;T.l.A.S. 8062(hereinafter Biological Weapons
Convention).

203 Convention on the Prohibition of the Development, Production, Stockpiling, and Use of Chemical
Weapons and on their Destruction, 1993 reprintedin 321.L.M. 804 (1993)(hereinafter Chemical Weapons
Convention).

204 Boothby (n 3) 203.
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A relevant question to the applicability of IHL is whether IHL, even if considered
applicable, is suitable to govern in outer space.There are two aspectsto this question.
The first is whether IHL is sufficiently compatible to operate in an environment
designated to peaceful use and the secondis whether the rules and principles of IHL can
effectively operate in the unique environment of outer spaceand in the context of high-
tech methods and meansof warfare that are likely to typify spaceconflicts.

The difference between SpacelLaw and other peacetime regimes such as International
Environmental, is that while International Environmental Law is a body of law that
prescribes rules concerning the protection of the environment that could potentially be
negotiated with or evenincorporated into the Law of Armed Conflict, SpaceLaw actually
prescribes peaceful use. Considering that jus in bellodoes not prohibit armed conflicts,
but rather, limits itself to regulating the conduct of the parties with the aim of reducing
superfluous damage and unnecessarysuffering 205,

while accommodating the contingencies of war, inconsistencies or even conflict of law
are likely to arise. This, however, does not mean that IHL can be excluded. Considering
the current spacerace,unless Russia® Draft Treaty on the Prevention of the Placementof
Weaponsin Outer Spaceand of the Threat or Use of Force Against Outer SpaceObjects
(PPWT) is accepted (both the 2008 draft and the 2014 revised draft submitted to the
Conference on Disarmament have been rejected?°6) and the risk of use of force in outer
spaceis considered insignificant, theseinconsistenciesneed be addressed.It hasalsobeen
argued that since the development of new treaties is unlikely, the most likely
development in the law governing human activities in outer spaceis that™ of Customary
Law.207 While still early days, it is likely that the rules of engagement as established
between the spaceactive states and State practice would play a role in shaping the
foundations for further developments. While it is not disputed that the Law of Armed
Conflict hasnot in itself yet developed soasto directly addressthe context of outer space
and associatedtechnologies (such ascyber warfare)208and there is much that would need
to be determined by State practice, unless one is willing to acceptthat the faith of space
would be even in the slightest directed by current military concerns (and potentially
political considerations), the legal framework must be fully realised, not the leastthrough
the applicability of IHL. A useful approach to resolving any inconsistencies that exist
between SpaceLaw and jus in belloand that would potentially mitigate what could be
described asthe importation of lesserprotections would be the interpretation of the Law
of Armed Conflict, and in particular the rules relating to weaponry, according to the
standards imposed under Spacelaw in as far as possible. Such approach would be
consistent with similar recommendations for adapting the Law of Armed Conflict to
contemporary circumstances,for example, Bothe& suggestion that the core IEL principles
should be inserted in the application of IHL in order to address environmental
concerns209

205 Hague Regulations, Article 23(e);Additional Protocol I, Article 35(2).

206 Freeland (n 4) 50

207King and Blank (n 6) 129.

208 Stephens(n 3) 97.

209 Michael Bothe, @T'he Ethics, Principles and Objectives of Protection of the Environment in Times of
Armed Conflict in war and the environment new approaches'in Rosemary Rayfuse (eds) War and
Environment:New Approacheso Protectingthe Environmentin Relationto Armed Conflict (Brill, 2014)105.
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Thereis also a certain discomfort in the fact that outer space,or more precisely, services
provided by spaceassetsthat are located in outer space(the use of which is designated
for peaceful purposes) are used to support terrestrial warfare. The question, therefore, is
not only whether IHL extendsto outer space,but also whether SpaceLaw should extend
to the utilisation of non-aggressive activities for aggressive purposes. The active use of
spacetechnology to further on-ground warfare is now common place. The 1991Gulf War,
for example, was labelled a Gpacewarddue to the Coalition & material reliance on GPS
servicesduring Operation Desert Storm (with some 60 satellites used?19).211 Other space
technology facilitated armed conflicts outside the 1991 Gulf War include NATO &
operations in Yugoslavia in 1999(which are considered to have beenmore heavily reliant

on spacetechnologies than the 1991 Gulf War)212 the Coalition & actions in Afghanistan

in 2001 and the invasion of Irag in 2003213 In environmental terms, the use of space
technologies to support the implementation of military operations in the terrestrial
environment means that the environmental damage caused by armed conflicts is likely

to increase. Although the use of spacetechnologies is likely to enhance precision and
hence potentially reduce the level of collateral damage caused, at the sametime the use
of spacetechnologies enablesmilitary operations that otherwise would not beenpossible,
for example, navigation through clouds of smoke.

Challengeselating to the practicalimplementationof the rules and principles of IHL in outer
space

The unique characteristics of space assetscurrently in use, the methods and means of
warfare that are likely to be employed during spaceconflicts and the characteristics of
outer spaceitself present unique challengesto the practical implementation of the rules
and principles of IHL in the outer spacecontext. The Law of Armed Conflict applies only
when an armed conflict already exists, which meansthat the level of force used must be
sufficient so asto render a military activity an armed conflict. Would the use of a single
kinetic weapon (for example, an ASAT missile) to destroy a single satellite constitute
sufficient use of force to trigger the applicability of the jusin bell@ 1t is generally accepted
that any use of force by one Stateagainst another (perhaps short of minor incidents214) is
sufficient use of force to trigger an international armed conflict since belligerent intent is
an implied prerequisite for the existence of an international armed conflict.215> The
situation, however, is more nuanced in the caseof non-international armed conflict. The

210Robert A. Ramey, AArmed Conflict on the Final Frontier: the Law of War in Space’(2000)48A. F.L
Rev, 1,122.

211Dale Stephensd.aw and War in Outer Spaced(ResearchPaper No. 18-03,2018, Adelaide University
ResearchUnit on Military Law and Ethics) 32.

212Ramey (above n 58) 122.

213 StephenFreeland, @ egal Regulation of the Military Use of Outer space- What Role for International
Humanitarian Law?d(Bruges Collogium Technological Challengesfor the Humanitarian Legal
Framework, Bruges, October 2010)93.

214|CRC, Commentary on the First Geneva Convention: Convention (l) for the Amelioration of the
Condition of the Wounded and Sickin Armed Forcesin the Field, 2nd edition, 2016:Article 2:
Application of the Convention [242].

215Nils Melzer, International Humanitarian Law A Comprehensivimtroduction (ICRC, 2019)56-57.
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minimum requirements for sufficient use of force in non-international armed conflicts
are: (1) that the armed forcesinvolved must be organised, and (2) that a minimum level
of intensity must exist (which is higher than civil disturbances that require domestic
policing action only).216 This means that use of force by an actor not a member of an
organised group would not satisfy the threshold. The use of &oft-kill' methods (for
example, electronic interf erence with the Satellite communication systems or cyber
attacks?1’), may also presents difficulties. Considering that interference with a satellite
could be executed through &oft kill d methods, the question arises whether &oft-kill *
methods such aselectronic interference for example, would be considered sufficient use
of force. The Tallinn Manual?218 (although non-binding) offers some clarification in the
context of cyber warfare, The view of the International Group of Expertsis that any cyber
operation that rises to the level of an armed attack in terms of scaleand effects and is
conducted by or otherwise attributable to a State,qualifies asa uée of force however, ,21%
given the threshold of violence (and the degree of organisation of the armed groups) that
is required for a non-international armed conflict, cyber operations in and of themselves
will only amount to a non-international armed conflict in exceptional cases?20 Whether
this would apply to other &oft kill dmethods is also uncertain.

Distinguishing between military objectives and civilian objects may also prove
particularly difficult in the context of outer spacesince spaceassetsare generally used for
both civilian and military purposes.2?2! The dual use of space assetsfor civilian and
military purposes also renders the implementation of the precautionary principle
difficult. Article 57 of Additional Protocol | imposes inter alia the obligations that in the
conduct of military operations constant care shall be taken to spare civilian objects22and
that an attack be cancelled or suspended if it becomesapparent that the objective is not a
military one.223The main provision for the protection of the environment, Article 35(3)of
Additional Protocol I, imposes a signifi cantly high threshold capable of enabling even
significant damageto escapethe provision. If the cumulative requirement of dvidespread,
long-term and severe@amageis aproblem on Earth, the vastnessof outer spacecertainly
magnifies this problem. The Principle of Proportionality suffers similar difficulties. The
Principle of Proportionality prohibits damage that is excessivein relation to the military

advantage sought by the military action.224 Considering that the outer limits of outer
space are undefined, establishing the magnitude of damage may prove difficult.

Foreseeability (and certainty) of the exactnature of the environmental damage that could
be causedby a military action are also extremely difficult. 225In terms of prevention, Rule

216 |CRC, &Non-International Armed Conflict 8(ICRC) <https://casebook.icrc.org/glossary/non -
international -armed-conflict > accessed20 September2019.

217 uca del Monte, @Jnderstanding the Physics of SpaceSecurityd(Bruges Collogium Technological
Challengesfor the Humanitarian Legal Framework , Bruges, October 2010)85; Marchisio (n 5) 2.
218 Michael Schmitt (ed.), Tallinn Manual 2.00n the International Law Applicable to Cyber Warfare,
Cambridge University Press,Cambridge, 2017 (hereinafter Tallinn Manual 2.0).

219Tallinn Manual 2.0,Commentary to Rule 69, 6.

220Tallinn Manual 2.0,Commentary to Rule 83,2.

221 Stephensand Steer(n 18) 18.

222 Additional Protocol I, Article 57(1).

223 Additional Protocol I, Article 57(b).

224 Additional Protocol I, Articles 51(5)(b),57(2)(a)(iii)) and 57(b).

225King and Blank (n 6) 129.
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44 of the ICRC Study on Customary International Humanitarian Law?226 states that
methods and means of warfare must be employed with due regard to the protection and
preservation of the natural environment and that in the conduct of military operations all
feasible precautions must be taken to avoid and in any event to minimise incidental
damage to the environment. Considering the vastnessof outer space and the state of
limited scientific knowledge, it is difficult to appreciate what the appropriate measures
would be.Canthe above mentioned rules and principle be sufficiently adapted to operate
in the outer spacecontext? There is no reason why not since as discussed earlier, State
practice is likely to play a significant role in the interpretation of the Law in the outer
space context. This in itself is not a novel approach since the Law of Armed Conflict has
often beensaid to be more widely drafted soasto enableits applicability in unanticipated
circumstances.A safety net and an aspectcapableof balancing any substantial distortions
is the importance of spacetechnology to the public at large, which meansthat not only
spacesecurity is now a shared concern??7, pbut also that any damage to public and private
infrastructure is likely to become subject to and hence further regulated by public
scrutiny. Establishing a threshold for avidespreadd dong-term’ and &Gevereddamage for
the purpose of Article 35(3),however, may present greater difficulties (atleastin the near
future) for the simple reasonsthat the probability that any Statewould intentionally seek
to risk its own assets,even if an attack would be launched by a non-spaceactive party,
the current nature of space assetsdoes not invite such extreme action, and unless the
outer boundary of spacewould be delimited, the calculation of @videspread, long-term
and severe @amageis likely to remain indeterminate.

Responsibility for environmental damage and the applicability of Article 8(2)(b)(iv) of the
Rome Statute in outer space

Currently, International Law (not withstanding regional instruments) does not impose
criminal liability for environmental damage on Statesand the only obligation of the State
causing the damage is to make reparations228 whether the damage is causedby peaceful
activities or is the result of an armed conflict. Peaceful activities in outer space (which
according to current interpretation include the weaponisation of outer space in
accordance with the limitations imposed by Article IV of the OST and other non-
aggressive military activities) are governed by the rules and principles of SpacelLaw.
Article VIl of the Outer SpaceTreaty provides that a Stateparty that launchesor procures
the launching of an object into outer space and a State party from whose territory the
objectis launched, is internationally liable for damage that is caused by the object or its
component parts to another State party (or its persons) either on Earth, in the air or in
outer space.The Liabilit y Convention imposes a stricter regime for damage caused by
spaceobjeds, however, the stricter regime is limited to damage that is caused either on
Earth or in the air. Article 1l of the Liability Convention statesthat the launching State

226 JeanMarie Henckaerts, Gtudy on customary international humanitarian law: A contribution to the
understanding and respectfor the rule of law in armed conflict 5(2005)87 International Reviewof the Red
Cross 857 [hereinafter ICRC Study on Customary International Humanitarian Law]

227 Marchisio (n 5) 2.

228 International Law Commission, Responsibility of Statesfor Internationally Wrongful Acts, G.A. Res
56/83 annex, U.N. Doc. A/Res/56/83 (Dec.12,2001)Article 31(1).
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shall be absalitely liable to pay compensation for damage that is caused by its space
objects on the surface of Earth or to aircraft in flight, and therefore is a strict liability
provision. Spaceobjectsare defined soasto include their component parts aswell astheir
launch vehicles and parts thereof.229 Pursuant to Article Il of the Liability Convention, if
the damage is causedto a spaceobject (or personsor property on board) in a place other
than on the surface of Earth, the State responsible is only liable if the damage occurred
due to its fault or the fault of personsit is responsible for. The operation of the Liability
Convention in the context of damage to spaceobjects,however, has not yet beentested.
While the opportunity to find under the Convention did arise in connection with the
Soviet Union Cosmos 954 incident, the claim was settled with the payment of
$3,000,000.00nhalf the amount claimed by Canada).230The OSTalsoimposesinternational
responsibility under Article 1X for breach of the principle of non-intervention. The first
part of Article IX (which is the outmost environmental provision of the OST) statesthat:

é StatesPartiesto the Treatyshallpursuestudiesof outerspaceincluding themoonand

other celestialbodies,and conduct exploraton of them so as to avoid their harmful

contaminationand alsoadversechangesn the environmentof the Earth resulting from

the introduction of extraterrestrialmatter and, wherenecessaryshall adoptappropriate
measuresor this purpose.

The second part of Article IV imposes the duty of consultation where a State party has
reason to believe that an activity or experiment that the State or its nationals plan to
conduct in outer spacewould cause potentially harmful interference with activities of
other State parties in the peaceful exploration and use of outer space. Consultation

therefore must be conducted prior to proceeding with the planned activity or experiment.
Thus far, the operation of Article IX of the OST was considered twice. The first instance
was in relation to China®& 2007 destruction of its own FY-1C weather satellite at an
altitude of about 537 miles without prior consultation and the secondwas in relation to
the United State52008destruction of its own USA-193satellite at an altitude of about 133
miles, which the U.S. claimed did not invoke State responsibility since the satellite fell
into low orbit and its destruction was necessary31232|t hasbeenargued that had the U.S.
recognised the applicability of Article 1X and conducted consultation, Statesplanning

kinetic experiments would now come under scrutiny if they do not consult.233
Recognition of the applicability of Article IX would have also provided the opportunity

for setting a standard for appropriate conduct for consultation as well as for setting a
threshold for debris generation that would clarify when a State should have reason to
believe that its planned activities would cause harmful interference.23 It has also been
suggestedthat since both incidents resulted in space debris, which present risk to space
assetsand hence potential interference wit h peaceful activities, the fact that China was

229] jability Convention, Article 1(d).

230 Ramey (above n 58) 91.

231 Michael C. Mineiro, G-Y-1C and USA-193ASAT Intercepts: An Assessmentof Legal Obligations under
Article 1X of the Outer SpaceTreaty8(2008)34 Journal of SpaceLaw 321, 349

232jpid 321-322.

233jpid 353.

234ibid 353.
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considered in breach and the U.S. intercept was defendable235 suggeststhat the focus of
the provision is on the knowledge that the activity will interfere with the peaceful use of
outer space rather than on the interference itself236 which sets a high threshold for
@gotential harmful interference @&hat would inform the interpretation of the provision in
armed conflicts.237 Breaches of the Hague Convention [V, ENMOD, and the
environmental provisions of Additional Protocol | alsoinvoke Stateresponsibility. It has
been argued that even if reparations were strictly imposed, it is unlikely that the
obligation to pay compensation woul d prove an effective enforcement mechanism since
the likelihood that Stateswould bewilling to risk defeatis low .238 Interestingly, a similar
observation has been made in regard to Liability Convention. It has been argued that
although the Liability Convention imposes State responsibility, it is unlikely that the
responsibility imposed would affect the decision of a Stateto engagein the use of force
in spaceor its choice of the meansand methods employed.23°

A second challenge to State responsibility is the principle of no appropriation, which
could pose difficulties in the practical implem entation of a compensation system for
environmental damagein ano territory environment. If spaceconflicts are a threat, then
the enforcement mechanisms for the law that governs military activities that satisfy the
definition of international armed conflicts in outer spacemust be strengthened in asfar
as possible. One of the considerations relevant to this situation is the question whether
Article 8(2)(b)(iv) of the Rome Statute of the International Criminal Court240 (ICC) is
applicable in outer space. Pursuant to Article 5 of the Rome Statute, the ICC has
jurisdiction to hear casesrelating to the crime of genocide, crimes against humanity, war
crimes and the crime of aggression. Pursuant to Article 5(c) of the Rome Statue,the ICC
hasjurisdiction to try war crimes for grave breachesof the 1949GenevaConventions and
their 1977 Protocols and serious violations of the laws and customs applicable in
international armed conflicts.

Indictments for war crimes, however, can be brought against individuals only 241, for
example, the commander responsible for the commission of the crime or persons
following orders.242 The Rome Statute also offers limited remedies and does not include
provisions that order recovery from individuals other than proceeds,property and assets
that are derived from the crime itself.243Nevertheless, despite theselimitatio ns, the threat
of criminal prosecution is considered of high deterrent value.244 Article 8(2)(b)(iv)
classifiesasa war crime the:

235ibid 351-352.

236 Stephens(n 3) 88.

237bid 88.

238 Michael N. Schmitt, 8Green War: An Assessmentof the Environmental Law of International Armed
Conflict 6(1997)22 YJIL 1, 91.

239 Ramey (above n 58) 91.

240 Rome Statute of the Internationa |l Criminal Court, July 171998,2187U.N.T.S. 90[hereinafter Rome
Statute].

241 Rome Statute, Article 25(1) (2) and (3)(a)-(d), (f).

242 Rome Statute, Article 28 and 33(1);Individual criminal responsibility doesnot affect State
responsibility and is in addition to Stateresponsibility, Rome Statue, Article 25(4).

243 Rome Statute, Article 77(2)(b).

244Kevin JonHeller and JessicaC. Lawrence, dT'he limits of Article 8(2)(B)(IV) of the Rome Statute, the
first ecocentricenvironmental war crimed(2007)20GIELR 1,12.
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Intentionally launching an attack in the knowledgethat such an attack will cause
incidentallossof life or injury to civilians or damageo civilian objectsor widespread,
long-term and severelamageo the natural environmentthat would beclearlyexcessive
in relationto the concreteanddirect overallmilitary advantageanticipated.

Article 8 of the Rome Statute lists other crimesthat are relevant to the protection of the
environment245, however, these are predominantly anthropocentric and lend to the
protection of the environment only to the extent of its role aspart of the anthropocentric
interest addressed 246 Also noted is that Article 8 does not address nuclear, biological or
chemical weapons. Articles 8(2)(b)(xvii) and (xviii) only refer to poison or poisoned
weapons and poisonous or other gasesand analogous liquids, materials or devices
respectively.

Is Article 8(2)(b)(iv) ofthe RomeStatuteapplicablen outerspace?

Conceptually, there is no reason why Article 8(2)(b)(iv) should not not be considered
applicable in outer spacesinceneither Article 8(2)(b)(iv) nor the Rome Statute specifically
exclude such applicability. Thejurisdiction of the ICC to try war crimes, although subject
to certain limitations and conditions, is universal247, which in itself could be interpreted
to meanthat the jurisdiction of the Court is not subjectto geographical limit ations. Article
8(2)(b)(iv) does not make any referenceto, nor imposes any conditions that expressly or
impliedly exclude its applicability in outer space.

Is Article 8(2)(v)(iv) likely to bean effectivamechanisnin the contextof outerspace?

Although there is no apparent reasonto exclude the applicability of Article 8(2)(b)(iv) in
outer space and the provision is of high deterrent value, its effectivenessin the outer
spacecontext is

likely to be hindered by the same factors that limit its effectiveness in the terrestrial
environment, namely: barriers to accesso the Court, the jurisdictional limitations of the
ICC and the high thresholds that arise from the elements of the crime. An additional
difficulty particular to the outer spacecontext is the technical complexities of the methods
and meansof warfare that are likely to be employed during spaceconflicts (for example,

245 Other War crimes relevant to the protection of the environment under under the Rome Statute include:
The extensive destruction and appropriation of property, not justified by military necessityand carried
out unlawfully and wantonly (a grave breach), Article 8(2)(a)(iv); Intentionally directing attacks against
civilian objects Article 8(2)(b)(ii); Attacking or bombarding, by whatever means,towns, villages,
dwellings or buildings which are undefended and which are not military objectives, Arti cle 8(2)(b)(v);
Destroying or seizing the enemy's property unless such destruction or seizure be imperatively demanded
by the necessitiesof war, Arti cle 8(2)(b)(xiii) ; Pillaging atown or place, even when taken by assault,
Article 8(2)(b)(xvi); Employing poison or poisonous weapons, Article 8(2)(b)(xvii); Employing
asphyxiating, poisonous or other gases,and all analogous liquids, materials or devices, Article
8(2)(b)(xviii).

246 Mark A. Drumbl, @Accountability for Property Crimes and Environmental War Crimes:

Prosecution, Litigation, and Development(2009,International Center for Transitional Justice Washington
and Lee University ) 8.

247 Article 12(3) of the Rome Statute permits non-signatories to acceptthe jurisdiction of the ICC.
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electronic attacks, automated weapons and potentially even Artificial Intelligence
Weapons Systems).The involvement of theseadvanced technologieswould demand that
judges and experts would have sufficient knowledge and understanding of the
technologiesinvolved. 248

To be heard, a casemust be referred to the ICC by either a State party 249, the Security
Council 250 or the prosecutor subjectto the approval of the Pre-Trial Chamber.251 Both the
Geneva Convention IV and Additional Protocol | impose on Statesthe obligation to
prosecute or extradite individuals that commit grave breachesof these conventions252,
however, since Article 8(2)(b)(iv) is not listed under the heading Gyave breaches) but
rather is listed under the section for @ther serious violations of the laws and customsé g
Statesare under no formal obligation to do so. The only grave breach that relates to the
environment is the breachof Article 53 of the GenevaConvention IV, which prohibits the
extensive destruction and appropriation of property not justified by military necessity
and carried out unlawfully 253 and is listed in Article 8(2)(a)(iv) of the Rome Statue.
Referrals by the Security Council require that the decision to refer the casemust passby
avote of nine of the fifteen members and that (other than on procedural matters) the nine
votes must include the concurring votes of the permanent members, which are China,
France,Russia,the U.S.and the UK and, which all have the power to veto the decision to
refer the case to the Court.254 Considering that some of these countries are major
participants in the militarisation and weaponisation of space,this may becomea point of
difficulty .

The jurisdiction of the ICC to hear casesrelating to war crimes is also limited. The
jurisdiction of the Court in relation to Article 8(2)(b)(iv) is conditional on the existenceof
an international armed conflict 255, asis also evident by the fact that Article 8(2)(b)(iv) is
listed under the heading @ther serious violations of the laws and customs applicable in
international armed conflict, within the established framework of international lawé &
The jurisdiction of the court is also limited to the most serious crimes of concern to the
international community aswhole 256, to war crimes that are committed as part of a plan
or policy or as part of a large-scale commission of such crimes257 and is also subject to
State consent. Except for casesthat are referred by the Security Council, for the Court to
have jurisdiction, the Statewhere the crime was committed or the Statethat the accused
is a national of must acceptthe jurisdiction of the Court if the State concernedis not a

248 indsay Freeman,d.aw in Conflict The technological transformation of war and its consequencesfor
the International Criminal Court8(2019 JILP 807,855

249 Rome Statute, Article 13(a).

250 Rome Statute, Article 13(b).

251 Rome Statute, Article 13(c),15(3)and (4).

252 Geneva Convention |V, Article 146;Additional Protocol I, Article 85(1);Other provisions for voluntary
referral: ENMOD, Article 1V and the Biological Weapons Convention, Article 1V.

253 Geneva Convention 1V, Article 147.

254 JoeSills, JeromeC. Glenn, Elizabeth Florescuand Theodore J.Gordon, &nvironmental Crimes in
Military Actions and the International Criminal Court (ICC) - United Nations Perspectived (AEPI-IFP-
0502A, 2001,Army Environmental Policy Institute) 11.

255 Rome Statute, Article 5(1) and 8(2)(b)(iv).

256 Rome Statute, Article 1.

257 Rome Statute, Article 8(1).
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signatory to the Rome Statute 258 Since no State territory exists in spaceand registered
spaceassetsare only under the jurisdiction and control of the State?>9, the referenceto the
Statewhere the crime was committed is currently irrelevant. Pursuant to Article 12(2)(a)
of the Rome Statute, however, the ICC may exercise jurisdiction over the State of
registration if the crime was committed on board a vessel or aircraft. Whether this
necessarily meansthat the ICC can exercisejurisdiction over the Stateof registration of a
spaceasseton the basisthat spaceis also a global common, however, is debatable.

An additional uncertainty that arises from the voluntary jurisdiction of the ICC is the
guestion whether (providing that the caseis not referred by the Security Council) the ICC
hasjurisdiction to hear a casein situations where the caseis not referred by the Security
Council and the relevant Stateis not a party to the Rome Statute and doesnot voluntari ly
acceptthe jurisdiction of the Court.260 The ICC also does not have jurisdiction to hear a
casewhere the caseis being investigated or prosecuted by the Statewhich hasjurisdiction

over the caseunless the Stateis either unwilling or unable genuinely to carry out the
investigation or prosecution26l, where the State decided not to prosecute the person
concerned, unless the decision resulted from the unwillingness or inability of the State
genuinely to prosecute?62 where the person has already been tried by the relevant
State63, or where the caseis not of sufficient gravity to justify further action by the
Court264 An additional issue is that Article 8(2)(e) of the Rome Statute on war crimes
applicable in non-international armed conflicts doesnot list asawar crime the intentional
launching of an attack in the knowledge that such an attack will causeincidental loss of
life or injury to civilians or damage to civilian objects, or widespread, long-term and
severedamage to the natural environment that would be clearly excessivein relation to
the concrete and direct overall military advantage anticipated. Considering that most
armed conflicts today are non-international 265 this may become a point of difficulty if
spaceassetswould be utilised in non-internation al armed conflicts by a State,a non-State
party or both. Whether armed groups involved in non-internatio nal armed conflicts have
the capacity to do so or to cause widespread, long-term and severe environmental

damage in outer spaceis uncertain, however, it must be borne in mind that some groups

258 Rome Statute, Article 12(2).

259 A StateParty to the Treaty on whoseregistry an objeclaunchednto outerspacas carriedshallretain
jurisdiction and control oversuchobject,Outer SpaceTreaty, Arti cle 8.

260 Heller and Lawrence (n 92) 30

261 Rome Statute, Article 17(1)(a);The Preamble to the Rome Statute also emphasisesthat that the
International Criminal Court established under this Statute shall be complementary to national criminal
jurisdictions.

262 Rome Statute, Article 17(1)(b);Article 17(2)of the Rome Statute statesthat: In orderto determine
unwillingnessin a particular casethe Court shallconsiderhavingregardto the principlesof dueprocess
recognizedy internationallaw, whetheroneor moreof the following exist,asapplicable(a) Theproceedingsvere
or arebeingundertakeror the national decisionvasmadefor the purposeof shieldingthe personconcernedrom
criminal responsibilityfor crimeswithin thejurisdiction of the Court referredto in Article 5; (b) Therehasbeeran
unjustified delayin the procedingswhichin thecircumstancess inconsistentwith anintent to bring the person
concernedo justice;(c) Theproceedings/erenot or arenot beingconductedndependent} or impartially, and
theywereor arebeingconductedn amannerwhich,in thecircumstancess inconsistentwith anintent to bring
thepersonconcernedo justice.

263 Rome Statute, Article 17(1)((c).

264 Rome Statute, Article 17(1)(d).

265 Drumbl (n 94)9.
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have already demonstrated technological capacitiesin utilising electronic meansand in
particular the internet and social media.266

The elements of the crime as stated in Article 8(2)(b)(iv) are: (1) intentionally launching
an attack, (2) in the knowledge that the attack will cause widespread, long-term and
severedamage to the natural environment, and (3) which would be clearly excessivein
relation to the concrete and direct overall military advantage anticipated. In order to
satisfy these requirements it must be shown that the accusedknewthat the attack will

result in widespread, long-term and severe environmental damage as well as that the
widespread, long-term and severe damage would be clearly excessivein relation to the
overall military advantage anticipated. Apart from the obvious difficulties involved in
proving what the accusedknewin order to successfully establish mensrea,showing that
the attack was launcheddin the knowledge that the attack will result in widespread, long-
term and severe damage. An additional complexity is that the Rome Statute does not
define the terms dvidespread', dong-term' and &evere @amage, which means that not
only it would be difficult to prove mensrea,actusreusis also uncertain.267 Considering
that pursuant to Article 22(2) of the Rome Statute the definition of the crime must be
strictly construed and in case of ambiguity the definition of the crime would be
interpreted in favour of the person being investigated, prosecuted or convicted, the
likelihood of succeedingin aclaim on the basis of this requirement could be considered
low. 268 The provision also does not allow for negligence, wilful blindness or reckless
behaviour.269 An additional complexity (which was already mentioned in the context of
discussion on Article 35(3))is the particular nature of the spaceassetscurrently in use. It
is unlikely (atleastfor the time being) that the consequencesf an attack on a one satellite
(or even several satellites) would result in a degree of damage that would satisfy even a
generousinterpretation of Gvidespread, long-term and severeddamage, particularly in an
environment the outer boundaries of which are not delimited.

Conclusion

If there is anything that can be said with certainty it is that military activities in outer
spaceare not likely to cease Considering the importance of spaceassetsin furthering on-
ground warfare in particular, the prospect of attacks on spaceassetscannot be dismissed.
The OST,which is the main instrument regulating human activities in outer space,makes
no reference to armed conflicts and therefore cannot in its current state be considered
sufficient to regulate the use of force in outer space should space conflicts become a
reality. Whether the Law of Armed Conflict extendsto outer space,a zone designated for
peaceful purposes, is subjectto debate asis the suitability of this body of law to govern
in this unique environment and in the technologically advanced context that is likely to
ty pify spaceconflicts. Nevertheless, unlessit is acceptedthat the faith of outer spacemust
be influenced by current security concerns, a legal regime capable of effectively
regulating the use of force in outer spacemust be developed. This could be done either

266 Freeman (n 96) 833.

267Heller and Lawrence (n 92)13.

268pid 13.

269 Drumbl (n 94)9.
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through the inclusion of the rules necessaryto effectively govern the use of force in the
legal regime regulating human activities in outer space,or alternatively, by resolving any
inconsistencies and conflicts of law that exists between IHL and Space Law. Given,
however, that amendments to the hard law regime are considered unlikely, there is
strong merit in developing a strong understanding of the relationship between IHL and
SpacelLaw, while at the same time encouraging dialogue contemplating international
standards for thresholds of issue. Of main importance are thresholds for the use of force
that consider contemporary methods and means of warfare, a clear threshold for the
purpose of differentiating between civilian objectsand military objectivesin a dual use
environment and aclear threshold for the purpose of the Principle of Proportionality that
considers both the nature of spaceassetsand the consequencesof damage to theseassets
and the delimitation of outer space.

Considering the importance of space assets,it is not unreasonable to assume given
sufficient risk security considerations would prevail (at leastin the short term), which
leadsto the necessaryconclusion that the enforcement mechanismsfor the Law of Armed
Conflict relevant to the protection of the environment must be strengthened soasto more
effectively deter breaches. In its current state the legal regime prescribes State
responsibility, which ashas beenrecognised, is lessthan an optimal deterrent. Criminal
liabili ty for individuals responsible for environmental crimes, while of stronger deterrent
power, is hindered by procedural and jurisdictional barriers that limit the number of
casesheard aswell asburdened by the high thresholds that arise from the elements of
the crime itself, which are exacerbated in the outer space context. Of significant
importance is the fact that the jurisdiction of the Court in relation to Article 8(2)(b)(iv) is
limited to international armed conflicts. Considering that the most prevalent form of
armed conflicts today is non-international and considering the possibility that such
conflicts may extend to outer spacein the future, there is strong merit in considering the
extension of Article 8(2)(b)(iv) to non-state actors. This, however, would necessitateclose
attention to the requirement that the war crime must be part of a plan or policy or aspart
of alarge-scalecommission of such crimes.
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0Drove my Chevy to the [|27¢wosecutiigwatert he |
theft in the Murray Darling Basin of Australia

Dr Janice Gray, 271

Faculty of Law,

University of N ew South Wales, Sydney, 2052
NSW,

Australia

|.gray@unsw.edu.au

Introduction

Much discussion of environmental cr imes is at the macro level, leading to a focus on
concepts such as ecocidend environmental crimes against humanity but environmental
crimes at the micro level may also be significant. Accordingly, this article explores the
criminalisation of certain wate r related conduct 6 conduct that includes water theft din
the domestic jurisdiction of New South Wales (NSW), Australia.

Water theft (a generic term, covering several water offences)has become a serious issue
as water resources are placed under greaterstress from increasing demand and reduced
availability. 272 In Australia, the driest inhabited continent on earth, this is particularly
s0.273 Consequently, the development of law and governance that effectively shares,

270D McLean, American Pie
(1971)<https://www.google.com/search?g=lyrics+american+pie+by+don+mclean&oqg=lyrics+tAmer___ican
+Pie&aqgs=chrome.2.016.8683j0j8&sourceid=chrome&ie=UTF8> accessed 15 August2019.

271 Janice Gray would like to thank UNSW Law for funding support and Jam es Clark for his research

assistance.
272 Re Australia, see Australian Competition and Consumer Commission (ACCC), ACCC Inquiry into
Water Markets in the MurrayDarling Basin(lssues Paper, 2019) Issue 1
<https://www.accc.gov.au/system/files/Murray -Darling%20Basin%20water%20markets%20inquiry-
Short-form%20Issues%20Paper.pdf accessed 230ctober-2019.
273 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca NelsonWater Resources Laf@"d edn,
LexisNexis 2018) 4; Geoscience AustraliaNational Location Information: Deserts
<https://www.ga.gov.au/scientific _-topics/national -location-information/landforms/deserts > accessed
12 December 2019; as at December 2019 Murraiarling Basin capacity was at 32% (7,181 of 22,746
Gigalitres), see Murray Darling Basin Authority (MDBA), Waterin Storageg11 December 2019)
<https://www.mdba.gov.au/managing _ -water/water -storage> accessed 10 Decelmer 2019; 0O Wat er
restrictions will take effect when dam levels in the regionreach 45 %86 NSW Gover nment, O6Level
restrictions to start acr bps/wSwndwmgpwad/ne(v®? 1-anld-ove mber 2019
events/news/level -2-water-restrictions-to-start-acrosssydney/ > accessed 16 December 2019; December,
2019 storage levels were at 44.4% (1,153, 370am_dhd of 2, 5¢
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distributes and regulates the taking of this valuable resource in a fair, efficient and
equitable manner, in the context of climate change, is important. One approach that has
been employed to help achieve these ends is to criminaliseunauthorised abstractions (for
example, without or in contrav ention of a water licence or other related governance
instrument). But is this approach working? Is criminalisation the answer? Will i t help
ensure better resource sharing/allocation and compliance? And how effective can
criminalising water theft be, if th e institutional structures designed to support | awd s
implementation and enforcement, prove wanting?

In an attempt to answer some of these questions, he following discussion begins with

some background on the Murray Darling Basin ( MDB) itself and is foll owed by material

setting out key state and federal legal and regulatory measures designed to govern water
abstractions and sharing (so as to support reduced consumption), the breach of which, in
many cases, now sounds in the criminal justice system. The article also considers
inadequate monitoring, regulator inaction and the lack of political and other will that
resulted in a failure to prosecute water theft. It referencestwo specific cases (the Barlow
case’ and the Harris case?’s) where the parties, who wer e irrigators in the MDB, have
eventually been prosecuted for a number of breaches which, in lay terms, may be called
water theft. In both cases, the prosecution alleged that the parties took water in a manner
contrary to the relevant authorisations and in so doing committed a criminal act; an

offence. This discussion invites focus on the key underlying question, noted above, why

criminalise?

The water narrative that unfolds also flags a number of tensions including the tensions
between sharing and selfishness;markets and public administration, individualism and
the common good, and transparency and secrecy tensions with which e ffective
governance must deal. Criminalisation is but one governance tool to address these
tensions and help reduce unacceptable onduct. If the criminalisation tool is found
wanting, alternative or complementary tools may need to be employed. In that cont ext,

Arlie Hochschil dds sociol ogi cal i mmer sion app!
of t he @roffereder 6, i s
Background

The Murray Darling Basin

In order to contextualise discussion of water theft in the MDB, it is helpful to understand
something of that river basin. The MDB is the largest river system in Australia, spanning
more than 77,000 kilometres of mostly connected rivers.276 Its northern -most point is in
the state of Queensland(QLD), but the Basin also extends south and west intoNSW, the

Rai nf all Level sd Hhtds7wwiyavateensvhcem.auBZupdlyiGyeater -Sydney/greater -
sydneys-dam-levels> accessed 17 December 2019.

274\WaterNSW v Barlow2019] NSWLEC 30.

2715\WaterNSW v Harrisdecision withheld until March 2020. See alsolnland Rivers Network v Harris
NSWLEC, hearing commencing 9 March 2020 <https://www.edonsw. org.au/irn v_harris_another >
accessed 10 December 2019.

276 Murray Darling Basin Authority (MDB A), Discover the Basirhttps://www.mdba.gov.au/discover -
basin> accessed 23 October 2019.
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Australian Capital Territory, Victoria and South Australia (SA). It takes its name from the
two major rivers: The River Murra y and the Darling River.

Most food for the export2?’7 and domestic markets is produced in the MDB. 278 Such
production is heavily dependent on the 9,200 irrigated agriculture businesses across the
Basin.2’9 In 2017-18, more than 70% of all Australian agricultural water use occurred
within the MDB. 280 Perhaps unsurprisingly, irrigated agriculture has become
problematic because it uses such alarmingly high volumes of water.281

The high levels of water consumption associated with irrigated agriculture in particular,

have also contributed to environmental harm and a Basin that is in crisis. 2622The MDB, for
example, suffers from increased salinity, sedimentation, acidity and of cour se, low water
availability. 283Indeed, in early 2019 some of the Murray-Darling NSW tributari es stopped

277 Around twothir ds of Australiabds agricultural products are ex
Export (4 November 2019) <https://www.agriculture.gov.au/export > accessed 6 December 2019.
278 About one third of Austr al i ads nati onal food is produced in the MD

Authority (MDBA), Murray Darling Basin: OverviewJuly 2014)

https://www.mdba.gov.au/sites/de _ fault/files/pubs/MDBA  -Overview -Brochure.pdf > accessed 9

December 2019.

279 Murray Darling Basin Authority (MDBA), Discover the BasirKey Facts

<https://www.mdba.gov.au/discover _ -basin>accessed 23 Octobr 201 9. See also Janice (
Integrity as an Alternative Frame for the Water, Unc onvent i onal Gas(2H989 Food Nexus¢
Jurimetrics10.

2808n 2017-18 in the Murray DarlingBasiné 1 . 5 mi I | i on hectares of agriculture
8%) [and]...6.8 million ML of water was Vdampdbseioed (up 7 %
Australian Farms(April 2019) <https://www.abs.gov.au/ausstats/abs@.nsf/mf/4618.0 > accessed 9

December 2019.

BIRupert Quentin Grafton, O6Pol i cy oDadingBasiw, Agsfraliamiaet er r ef or
0do' s6 and 0do Abstratian soardal of ReSolir®e)Ecofogl16.

<https://doi.org/10.1111/1467 -8489.12288 accessed 24Dctober 2019. Note that in 20172018in relation

to water for agr iAcgstrdlidnfarma Usedmrtotaldoil0.5 milllon meda litres (up 5%) of

water taken from various sources including: 3.9 million ML from irrigation channels or pipelines (up 6%)

€,3.0 million Mikeof,wateekbrom takes (up 4%), ¢&

2.2 million ML of groundwater (updam8@%pdétadkmi (dioowm MR
158 thousand ML from recycled or reused water from off
54 thousand ML from a town or country reticu | at ed mains supply (down 25%) 8, se

Statistics, Water Use on Australian Farmg027-2018(April 2019)
<https://www.abs.gov.au/ausstats/abs@.nsf/mf/4618.0 > accessed 6 Deember 2019.

2820t her causes of environment al harm include drought an
main risksto Murray -Dar | i ng Basin waterd (July 2006)
<https://www.dpi.nsw.gov.au/content/archive/agriculture -today-stories/aqg -today-archives/july -

2006/six -main-risks-to-murray -darling -basin-water> accessed 16 December 2019.

283 Murray -Darling Basin Authority ( MDBA) , O6Cl i mate ChanygéeéngndBashe MuLband
(Discussion Paper, February 2019) shttps://www.mdba.gov.au/sites/default _ /files/pubs/ Climate-
change-discussion-paper-Feb- 19.pdf> accessed 12 December 2019; Murrayparling Basin Authority

(MDBA), Salinity <https://www.mdba.gov.au/managing -water/salinity> accessed 24 October 2019;

Murray -Darling Basin Authority (MDBA), Droughtin the Murray-Darling Basin(Australian Government)
<https://www.mdba.gov.au/managing  -water/drought -murray -darling -basin> accessed 24Dctober

2019; See al sThe AstralinryMuifay Harling BasiroPlan: Challenges in its Implementation

(Part 1) fhterfafiobd ByYrnald2Water Resources DeveloprBéat 819.
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flowing. They ran dry. 284 Meanwhile, Indigenous elders have claimed that poor MDB
health has affected I ndigenous peoploe das 0ascecceos
wave of dgéeAganstiths badkdrop and due to continuing demand in the face of
scarcity, water has become a very valuable and highly sought-after resource in
Australia. 286

Concern about serious environmental degradation and harm (including their effect on
future human activity and indeed on human survival) has generated numer ous
approaches to regulate abstractions and in turn, reduce water consumption. 28’ Those
approaches induded licensing, water markets, water trading, water plans and
sustainable diversion limits (SDLs). Such approaches have tended to impact on all users
but those who use the mostwater, such as irrigators 288 have arguably been more affected.

Reducing Consumption J State-based approaches

Both state-based and Commonwealth approaches to allocating water sustainably and
reducing consumption, have been introduced . Key state-based approaches include the
extensive legislative reforms passed by individual states, around the turn of the last
century (the millennium reforms). 289 Those reforms were designed to manage water
resources more effectively by way of a water resources planning system that in NSW
includes Water Sharing Plans (WSPs) operating in conjunction with a system of licensing,
trading and markets. WSPs are very significant in the context of unauthorised water take
(theft) because the plans include some of the key requirements with which there must be
compliance for the take to be regarded as authorised. Two elements that a WSP must
include and which are relevant to water theft are: (a) the rules for tradingwater held under
water access licences (WALS) know n as dealing rules & and; (b) the requirements for

24Such as the Narran, Namoi and the Barwon. See, An
Runs Dry:the Australian Towns Faci ngThél@uartial8ydrey, 26dahualy 20d9) g h t
<https://www.the guardian.com/australia -news/2019/jan/25/when _-the-river -runs-dry -the-australian-
towns-facing-heatwave-and-drought > accessed 24 October 2019.

25For exampl e, Muruwar.i and Budjiti man, Bruce Shilling
ABC, Q&A (28 October 219)<https://www.abc.net.au/ganda/2019 -28-10/11624850> accessed 26

December 2019.

2866 Dur i ng o019water gedrla8erage monthly allocation prices increased from approximately $230

per ML (July 2018) to above $ 5619 Waer Marksté Repo2z ne 2019) . &
September 2019) fttps://www.aither.com.au/2019 -water-markets-report/ > accessed 1Pecember

2019.

287 Council of Australian Governments, Intergovernmental Agreement on Implementing Water Reform in the

Murray Darling Basin (August 2019) 1, 56

o S

<https://www.coag.gov.au/sites/default/files/agreements/iga -on-implementing -water-reform -mbd-9-
august-2019.pdf> accessed 17 December@ 1 9 ; John Tisdell, John Ward and Ton

Development of Water Reform in Australi a (Cooperative Research Centre for Catchment Hydroldgy
2002) iii <https://ewater.org.au/archive/crcch/archive/pubs/pdfs/technical200205.pdf > accessed 15
December2019.
288 Bret Walker, Murray Darling Basin Royal Commission Repd&9 January 2019) 143
<https://www.mdbrc.sa.gov.au/sites/default _ /files/murray -darling -basin-royal -commission-
report.pdf?v=154889837% accessed 23 October @19 (Walker Report).
289 See theWater Management AcR000(NSW) (WMA); Water Act2000(Qld); Natural Resources
Management Ac2004(SA) and; Water Act1989(Vic).
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water extractionunder WALSs. 220To avoid unauthorised take, it will , with few exceptions,
be necessary to hold a water entittement or an allocation?1 (and comply with the relevant
conditions).

A water entitle ment is the generic name given to aperpetual share or percentage of water
in a variable consumptive pool.2%2 [n NSW, an entitlement is known as a WAL. 29
Meanwhile, the actual annual allocation of water that an entitlement holder receives is ,
in NSW, known generically as an allocation. Authorised abstractions are dependent on
compliance with the category and conditions of the WAL (covering the share, for
example), the Works Approval (covering the specific type of pump, for example) , Water
Use Approval (covering the purpose/use for which the abstraction is possible, for
example), the WSP(covering timing, for example) and other instruments that may be in
place, such as those creating embargoesUnauthorised take (and use) may be an offence
under the relevant | egislation, 224 bringing that conduct within the domain of criminal law.
Whether abstractions are authorised is primarily an issue for the regulator, who among
other things is responsible for monitoring abstractions and checking compliance. A
separate Natural Resources Regulator, established under theNatural Resources Access
Regulator Act 2011{NSW), has responsibility for compliance and enforcement of water
management legislation in NSW. 29

If a person or business does not have the necessary entitlement orallocation, one will
need to be purchasedon the market. A complex system of water trading, introduced
around the turn of the last century, makes this possible although there have been some
unintended outcomes. As an allocative tool, trading was, for example, supposed to move
water resources from low to high value use and consequently reduce over-
consumption. 296 Hence, it was expected that cotton growers would find their water -
thirsty crops too expensive and instead move to growing less water intensive crops.29’
However, the evidence indicates that a shift away from cotton growing has not
occurred.298 Despite this, trading (along with the market more generally) continues to
remain the key allocative tool in NSW.

290\WMA s20(1).

291 There are exceptions for example water for domestic and stock use;,WMA s 52.

292 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca NelsonWater Resources Laf@" edn,

LexisNexis 2018) chs 12 and 25.

293 Note that the terminology is incons istent, varying between different Australian jurisdictions.

294|n NSW the relevant legislation is the Water Management Act 200(0NSW) (WMA).
2%Department of | ndu shttps:¥www.indusrg.nsw.golNdr/AdRidal < -resources
accessregulator/about -nrar> accessed 24 October 2019. Formerly the relevant NSW regulator was
WaterNSW.

296 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca NelsonWater Resourcesalw (274 edn,

LexisNexis 2018) ch 23.
2%7For a partial critique of water trading see Janice Gr
Report Cards in the Murray Darling Basin of #BAustraliabd
Michelot (eds), Confronting Ecologicaknd EconomidCollgpose :Ecologicalntegrity for Law,

PolicyandHuman Rights (Routledge 2013).

298|n 2017-2 0 1[i@rigaied cotton production and pastures for grazing were key contributors [to water

consumption] with increases in both [t he] area irrigated and volume of water app | i ed 2018)J72 2017
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Reducing Consumption & Commonwealth Approach

Following the state-based turn of the century legislative reforms, the Water Act 2007Cth29°

(WA) was also passed. As a Commonwealth instrument its passage was dependent on a
Commonwealth assertion of legislative powers and a referral of state powers3% because,
in Australia, the Constitution provides that states, rather than the Commonwealth, have

the right to make laws for water. 301 The WA pr ovi des oOover all govern
mechani smsd but it operlaws and it is the (Baaim dtaterlaws/i t h st
(some o f which are discussed above) t hat | ar gel
enforcement of water32policy on the ground. &

The WA strongly embraces sustainability in its objects3®and i s ©Omore gener a
friendly 6 | egi sl ati on, f ac tcaticissnintstime guartess anel everead t o m

(thwarted) constitutional challenge. 3%4Importantly, the Act mandates the creation of the

MDB Plan (MDBP) which is effectively an operational or implementational tool . It is

meant to translate the WA8 s o0 b j e ¢ tnsthat alloww® thoae olbjexts to be realised

and accordingly provides for 6 B a-witerenvironmental objectives for water dependant

ecosystems ¢ the Murray -Da r | i n g.3% Bl@aswhile 6he MDB Agreement, entered

into between Basin States and the Commonwealthi s desi gned, among oth
give effect to the Basin Plan, tHRe Water Act

The MDBP relies onseveral measures to help fulfil its objects. Threeimportant measures
are: (a) Sustainable Diversion Limits (SDLs));3%7 (b) buy backs of water entitlements (held
under licences) for the benefit of the environment; and (c) infrastructure/efficiency
programs to facilitate reduced water take. In this article we focus on SDLs because it is
the preservation of these limits which wat er theft potentially threatens.

million megalitres were applied to crops with cotton accounting for 2.8 million megalitres over 359
thousand hectares (up 10%). In the MDB specifically in 20172018 2.6 million megalitres were applied to
cotton over 320 thousand hectares (up 4%). Quotation and figures from:
Australian Bureau of Statistics, Water Use on Australian Farms 2022018
<https://www.abs.gov.au/aussta _ts/abs@.nsf/mf/4618.0 > accessed 6 December 2019.

299 Water Act 2007(Cth) (WA).

300 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca NelsonWater Resources Laf@" edn,

LexisNexis 2018) 95.

301 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca KlIson, Water Resources Laf@" edn,

LexisNexis 2018) 95.
302JusticeNi col a Pain, O6Administering Wat er fPAdministrativei n t he Ea
and Ot her Challenges®6 (Al ALCoNaradndiecCardérra, ASlIun200Y r at i ve L a
<http://www.lec.justice .nsw.gov.au/Documents/Speeches%20and%20Papers/PainJ/Pain%20J%20%20
Administering%20Water%20Policy%20in%20the%20Eastern%20States%200f%20Australia%20
%20Administrative%20and%200ther%20Challenges.pdf> accessed 13 Decemhe2019.

303WA (2007) s 3. In particular,seeWA (2007) s 3(d)(ig(ii).
304 Daniel Montoya, The Basin Plan: Legal Debates and Developm@& 8%V Parliamentary Library Research
Service eBrief, April 2012) <https://www.parliament.nsw.gov.au/researchpapers/Documents/the -
basin-plan-legal-debatesand-developments/The%20Basin%20Plan%20-
%20legal%20debates%20and%20developmerst pdf> accessed 24 October 2019.

305 WA (2007) s 20(c).

306 WA (2007)sch 1 cl 1.

307WA (2007) ss 21 and 22.
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SDLs

The MDBP provi des for 0t he establ i shment an
sustainable limits on the quantities of surface water and ground water that may be

t a k ®8Tldose limits are known as SDLs.

SDLs are, theefore:

dhe ultimate quantitative control imposed by the Water Act [and are] intended to

cap the volume of Basin water taken for consumptive use, such as for irrigated
agriculture (subsec 22(1) item 6 and sec z
envi ronmentally sust ai n a3®Meanwhile,the ESLDHasat ak e 6 |
its core 0t he | evhiehlkeyervironmerkaé valbes wauld the

compr onfils ed d .

Put another way, SDL are mechanisms that, through their relationship with the ESLT,
limit or reduce how much water may be taken from the MDB. 311 Water take includes:
removal by pumping or siphoning; r educing the flow by stopping, impeding or diverting
water; releasing water from a lake or wetland; and permitting water to flow from a well
or course312Water take also covers storing water if ancillary to any of the above methods.

The Basin SDLs were séby the Murray Darling Basin Authority (MDBA) 313 which also
was responsible for developing the MDBP itself. 314 As a preliminary step in this exercise,
the MDBA released the MDB Guide (followed later by the MDB Draft Plan and ultimately
the MDBP). The 2010 Guide contained a provisional SDL but irrigators found it
particularly unpalatable. They regarded that SDL as being too generous to the
environment and too harsh on them. They strenuously objected to their level of take being

308 \WA (2007) s 20(c).
309Bret Walker, Murray Darling Basin Royal Commission Repd&9 January 2019) 20
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371> accessed 23 October 2019. (Walker Report); See also MDBP s 21. Note
ESLT is defined in MDBP s 4(1). SDLs ardjtlhe maximum long -term annual average quantities of
water that can be taken, on a sustainable basis, from: (a) the Basin water resources aswhole; and
(b) the water resources, or particular parts of the waterres our ces, of each water resou
(WA s 22, Item 6.) Accordingly, there is a Basin wide SDL and a SDL for each water resource.
310 Bret Walker, Murray Darling Basin Royal Comnsision Reporf29 January 2019) 19
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pd f?v=154889837% accessed 23 October 2019 (Walker Report).
S11WA s 23.
312WA s 4; Bret Walker,Murray Darling Basin Royal Commission Repd&9 January 2019) 20
<https://www.mdbrc.sa.gov.au/sites/default/fi les/murray -darling -basin-royal-commission-
report.pdf?v=154889837% accessed 23 October 2019 (Walker Report).
313The MDBA was established under WA s 171.
S14WA s 41.
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so limited and reacted vehemently, symbolically burning copies of the Guide outside a
rural MDBA office. 315 Their protest attracted nation-wide attention. It captured an
element of disdain for the MDBP that is arguably reflected in the acts of water theft which
have later followed. 316

Eventually, the MDBA succumbed under pressure from irrigators and adjusted the SDL
down, meaning that less water had to stay in the MDB to benefit the environment (and

consequently more could be taken out). Ultimately, the MDBA assessed the total surface
water SDL for the Basin at 10,873 gigalitres and in order to meet that level of take, the
MDBA concluded 2,750 gigalitres per year would need to be recovered from the baseline
diversion level. 317

How the revised SDL of 2,750 gigalitres was actually arrived at is problematic and is

arguably linked to the same irrigator dissatisfaction that drive s a disregard for
compliance; a disregard that potentially sounds in water theft. In setting the SDL

recovery, the MDBA should have taken into account the best available science but

according to the South Australian Royal Commission Report on the Murray Darling

Basin (Walker Report), it did not. 318 The MDBA did not, for e xample, rely on projections

t hat factored in climate change, although the
Commonw ealth Scientific Investigation and Research Organisation (CSIRO) had
undertaken, and made available, useful research on climate change3!® Further, the

Wal ker Report concluded that the SDL was arri.\
that it was arrive d at in an unlawful manner (a manner not pursuant to the requirements

315RayIsonand Philip Wallis, 6Pl anni-Dhgr laisn P eB d vinighamicaen d Tihre
Connell and Rupert Quentin Grafton (eds) , Basin FuturesWater Reform in the MurrayDarling Basin(ANU

ePress 2011) 3911 <http://press -files.anu.edu.au/downloads/pres s/p115431/pdf/ch25.pdf >

accessed 9 July 2019.

38That dissatisfaction with the MDBP continues may be s
Australian parliament in 201 9. Later in that year, a deal was reportedly struck between the Australian

governrment and 6Can the Pland protesters, who were seeking
environment and more to others, including irrigators and farmers; Cath Sullivan and Clint Jasper, 6 ©an

the Pland Protesters Say Tlaerlddv &NaBreok &i evd s@B@®e aln dwiMti |
News 3 December 2019xhttps://www.abc.net.au/news/rural/2019 -12-03/protesting -irrigato rs-say-
water-sharing-to-be-reviewed/11759388> accessed 26 December 2019.

317SeeJusticeNi col a Pain, O6Administering Water iPolicy in the
Admini strative and Other Challengesd (Al AL &a819 onal Ad]
July 2019)

<http://www.lec.justice.nsw.gov.au/Documents/Speeches%20and%20Papers/PainJ/Pain%20J%20 -

%20Administering%20Water%20Policy%20in%20the%20Eastern%20States%200f%20Australé20-

%20Administrative%20and%200ther%20Challenges.pdf > accessed 13 December 2019; Murrayparling

Basin Authority, O6Discover Surface Water®6 (Australian

<https://www.mdba.gov.au/discover  -basin/water/discover -surface-water> accessed 24 October 209
318 Bret Walker, Murray Darling Basin Royal Commission Repd&9 January 2019) 219
<https://www.mdbrc.sa.gov.au/sites/default/fi les/murray -darling -basin-royal-commission-
report.pdf?v=154889837% accessed 23 October 2(8 (Walker Report).
319 Bret Walker, Murray Darling Basin Royal Commission Repd29 January 2019) 55
<https://www.mdbrc.sa.gov.au/si __tes/default/files/murray  -darling -basin-royal -commission-
report.pdf?v=1548898371 accessed 23 October 2019 (Walker Report).
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of the WA) and in so doing it O0r i s k sentat priorifgs o mi s i n
prescribeds32 n the WAG.

Theft, SDLs and unauthorised water take

Awareness that more has to be done with less water has put significant pressure on

irrigators but the inescapable reality is that it is impossible to improve ecological heal th
without some pain.321 A 6l egi sl ated national progr®m of r
has been passed and as a consequence, it has
ef fect sexoinstbipnrge or pl ann e Howeverytlistissno easonea pr i s e
cut back the legislated irrigated water use reduction program or tolerate its
crcumvention through water theft. I n fact, cau
6in the face of demonstrated conseqouklbhe es of
against the central r e §2tAs Wakereaeminds usoga)sdndcted Wat er
law 325 the solemn and binding expression of our [i.e. Au s t r a demacrascill was

(and remains), that we have t akZ%8Rutahotherwaguc h an
accessing water by the 06back dordorod defmochaict i s,
will, as captured in the WA.

320 Bret Walker, Murray Darling Basin Royal Commission Repof29 January 2019) 53, 188
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371 accessed 23 October 2019 (Walker Report). Note the allocative ah
compliance framework of which SDLs are part was intended to commence operation in July 2019
but at the time of writing it remained inoperative because water r esource plans had not yet been
accredited. SeeJusticeNi col a Pai n, & Ad mi nintbetEastein StgtesWaAtsagaliafiPol i cy
Admini strative and Other Challengesd (Al AL National A
18-19 July 2019)
<http://www.lec.justice.n sw.gov.au/Documents/Speeches%20and%20Papers/PainJ/Pain%20J%20
%20Administering%20Water%20Policy%20in%20the% DEastern%20States%200f%20Australia%20
%20Administrative%20and%200ther%20Challenges.pdf> accessed 13 December 2019; Murray
Darling Basin sAkwtvlkeor iStuy f adcl®e Waterd (Australian Govern
<https://www.mdba.gov.au/discover -basin/water/discover -surfacewater> accessed 24 October
2019. See also Department of Agriculture,Murray -Darling Basin Plan(Australian Government) 26
<http://agriculture.gov. au/water/mdb/basin -plan> accessed 1 July 2019, where it is noted that
0The Commonweal th uWitndrse edgrfeont eAdgraxt ensi ons for wvaric
given to the MDBA by 31 December 20196.
321 Bret Walker, Murray Darling Basin Royal Commisen Repori(29 January 2019) 18
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v =154889837% accessed 23 October 2019 (Walker Report).
322Bret Walker, Murray Darling Basin Royal CommissioReport(29 January 2019) 18
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=154889837% accessed 23 October 2019 (Walker Report).
323 Bret Walker, Murray Darling Basin Royal Commission Repd29 January 2019) 18
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=154889837% accessed 23 October 2019 (WalkeReport).
324 Content of paragraph from Bret Walker, Murray Darling Basin Royal Commission Repd&9
January 2019) 18 ttps://www.m dbrc.sa.gov.au/sites/default/files/murray  -darling -basin-royal -
commission-report.pdf?v=154889837% accessed3 October 2019. (Walker Report).
325in the form of the Water Act2007 (Cth) WA).
326 Bret Walker, Murray Darling Basin Royal Commission Repd29 January 2019) 20
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371> accessed 23 October 2019 (Walker Report).
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Environmental Crimes
Yet, against this backdrop, some irrigators have taken water outsideor beyond the legal
and regulatory systems designed to reduce water take and in turn, consumption. Their
conduct flies in the face of, or flouts serious (even if not always effective) attempts to
govern water resources in an equitable and sustainable manner. Their conduct may also
potentially contribute to environmental harm and threaten ecological integrity.

Having said this, It I s, howe v eand griewamees h t ak
seriously. Understanding (but not necessarily agreeing with) their concerns may lead to
better water governance. Many irrigators see SDLs as highly contentious andhave, since
their introduction, resisted their own (irrigators § level of take being reduced by such
mechanisms.327 Accordingly, SDLs have engendered much disquiet and, in some cases,
anger. One irrigator lobby group, Can the Plan, expressed its anger by blockading the
Australian parliament in December 2019. The group claimed that communities and
livelihoods were suffering because the MDBP returns too much water to the environment
(particularly, during periods o f drought) and does not allow irrigators enough water to
grow food and effectively run their businesses. 328 Appreciating that anger and irrigator
resistance to SDLs (particularly the specific gigalitre limits) , WAL conditions and other
restriction s, may assst in understanding (but not justifying) motivations f or water theft;

motivations which are likely to be, in the language of Ar | i e Hochschil d, part
600deep [sptaorrty 6o;in atr m @it i W2&andavith whiehlgaod governance may
needtodeal33®We r et urn to Hochshil doés t hshitfocestd at er |

the cases of two irrigators, who were prosecuted for water offences (offences that come
under the broad category of water theft).

The Barlow and Harris Cases

27See Kath Sullivan, &66éCan t he PlgéonEndt€Munray®grlindBasinds t o Ca
P 1 a(ABEL News,2 December 2019k https://www.abc.net.au/news/2019  -12-02/can -the-plan-convoy-
converges-on-canberra/l 1751398 accessed 26 December 2019; see also

NSW I rrigatorso Co NSWlirigatorM €almncidCalk &poer MBEBA {o Rule OuExtra 2,000

Billion Litre Water Grah(12 September 2019) fttps://www.nswic.org.au/wordpress/wp -

content/uploads/2019/09/2019 -09-10-PEW-Plan-Limits. pdf > accessed 6 December 2019 refers to

concerns about more water than that presently stipulated under SDLs being made available to the

environment. The NSW lrrigatorsd Council al so refers t
they reducedwateravai |l abil ity for irrigators. It stated 6Since
burden of the Plan withthenegat i ve i mpact on food and crop production

from NSW irrigation farmers under the Basin Plan has been devastating, but it has all but finished. Water

recovery is complete in almost every valley, and we are now complying with the Su stainable Diversion

Limits.d See NSW IlrrigatNGrd & QRewsrmpoinls eMd i dN SR Ise aThea ,e at

Basin Plan(25 November 2019) <https://www.nswic.org.au/wordpress/wp -

content/uploads/2019/11/2019 -11-25-NSWIC-Response-to-calls-for-NSW-to-withdraw -from -the-Basin-

Plan.pdf> accessed 6 December 2019.
328 See Kath Sullivan,6 @anthe A and Convoy Heads to Canberra Calling f
Basi n (ABC dew$)2 December 2019khttps://www.abc.net.au/news/2019  -12-02/can-the-
plan-convoy-converges-on-canberra/11751398> accessed 26 December 2019.
329 Arlie Russell Hochschild, Strangers in Their Own Lan@The New Press 2016).

330 Neil Gunningham and Darren Sinclair, Leaders & Laggards: Nexdeneration Environmental Regulation

(Routledge 2017)®1 0; St ephen Bartos, 0 B Austradan Gayerntent, AustraliaiGo v er na n c

Public Service Commissiprhttps://www.apsc.gov.au/building  -better-governance> accessed 15

December 2019.
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Environmental Crimes
Water Off ences
As observed above, the legislative schemesacrossthe Basin states differ but Pain J has
noted ex-curially, all,n e v e r t tb@ddly pravide that it is an offence : to take water@s?
without authorisation 332 and in contravention of licence conditions;333to use water
without relevant approvals ;334and to construct water - related works without approval. 335
The different schemes also include offences relating to water metering, such as meer
tampering. 336

The unauthorised take of water, which constitutes an offe n c e , has been dubb
theft 0. |t i s, however, conceded that water ¢t}
theft. I n so being, it r eofadaptandshargd iacludimgitsmi nal |

capacity to embrace regulatory crime.

Water theft allegations

The issue ofMDB water theft or unauthorised water take came to public attention when,

in July 2017, the respected current affairs television program, Four Corners(in an
investigation called Pumped, aired allegations of possible water theft.337 Some irrigators
were thought to have taken water to which they were not entitled under their WALs and
associated governance instruments. Public reaction to the allegations was swift3386 Ev e n
if people were not greatly concerned about the enviro nment, they did not like a thief.' 339
Interest in the subject was fuelled by concerns that the MDBA may have known of the
allegations approximately a year before Four Cornersvent to air but did not exercise its
substantial compliance and enforcement powers, in any serious way .340

381JusticeNi col a Pai n, 6 Admi ni stering Water APol icy in the E
Administrative and Other Chal | engesd (Al AL National Admini strative
18-19 July 2019)
<http://www.lec.justice.nsw.gov.au/Documents/Speeches%20and%20Pap ers/PainJ/Pain%20J%20
%20Administering%20Water%20Policy%20in%20the%20Eastern%20States%200f%20Australia%20
%20Administrative%20an d%200ther%20Challenges.pdf accessed 13 December 2019.
332\Water Act 1989Vic) s 33E;Water Management Act 2000NSW) s 60A; Watea Act 2000(QId) s 808;
Natural Resources Management Act 20&R) s 127(1), (6)Water Resources Act 20Q&CT) s 77A.
333Water Act 1989Vic) s 64AF; Water Management Act 2000NSW) s 60B;Water Resources Act 2007
(ACT) ss 28, 77A.
334 \Water Act 1989Vic) s 64JWater Management Act 2000NSW) s 91A.
335Water Act 1989Vic) s 64J;WaterManagement Act 200(NSW) s 91A.
336 Water Act 1989Vic) s 64J;Water Management Act 2000NSW) s 91A.
337 Four Corners, Pumped(ABC, 24 July 2017)xhttps://www.abc.net.au/4corners/pumped/8727826 >
accessed 15 August 2019.
B¥Kirstie Fitzpatrick and Al ana Calvert, O6Water Theft A
B a s Huffiigton Pos{Online, 30 July 2017) sttps://www.huffingtonpost.com.au/2017/07/30/water -
theft-allegations-prompt -government -review -of-murray -
darli_a 23056383/?guccounter=1&guce referrer=aHROCHM6Ly93d3cuZ29vZ2xILmNvbS8&guce referre
r_sig=A QAAABK86WIXi2BcXfE busSeCNslajD 2AaYID4lgbpJPwWOE1KPpcas5xUUbEBpxxVIWQBAING
PSk1YSghRvmG4DAgAeQaUtTTW > accessed 15 September 2019.
B¥Janice Gray, O6Thi ev e s, i wsatdr theftybuyDmckd and fighrkitls inNhe Mara y &
Dar | i ng B a s ngrl@aptér m Klaub Bosseian, Laura Westra and Matteo Fermeglia (eds),
Perspective on Ecological Integrity in Science and ($vinger 2020).
30Mi chael Sl e-Darling BasinMuthoritpakpew of allegations of water theft a year before ABC
r e p d'hetGaardiafSydney, 27 September 2017) kttps://www.theguardian.com/ __australia-
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Environmental Crimes

In 2016, he MDBA was purportedly made aware of illegal irrigator activity, by way of
its own monitoring investigation. 341 Sources have reported that the satellite monitoring

program, Data Cube, used by the MDBA and designed to scientifically track the effects
of environmental flows on the rivers and wetlands, had revealed that water purchased

by tax payers, for the environment, was being taken from the river system in one small

part of the Barwon River, before it reached the downstream gauge 342 In other words, it
was daimed that water was being taken in an unauthorised manner. At least one of
properties in the relevant area allegedly found to be using large volumes of water w as
Rumleigh. Rumleigh, owned by Peter and Jane Harris, was mentioned in the Four
Corners program343as possibly being part of a water theft scandal 344

In light ofthe al | egati ons about the MDBA®s kitwaswl edge
perhaps unfortunate that the MDBA was asked, by the then Prime Minister, to review
NSW6s compliances3*with the MDBP

Meanwhile, at the state level, the NSW government responded to the Fo ur Corners

allegations by commissioning a different report, t he Matt hewsd Rdhgor t . N
respected, former head of the National Water Commission found NS W3 s water
compliance and enforcement were ©O6ineffectual

news/2017/sep/27/ murray -darling -basin-authority -knew -of-allegations-of-water-theft-a-year-before-
abc-report> accessed 11August 2019.
¥lSee Michael S-DazlingaBRsjn Authdrityrknew gf allegations of water theft a year before
ABC report Bhe GuardiaiSydney, 27 September 2017) fttps://www.thequardian.com/australia -
news/2017/sep/27/murray -darling -basin-authority -knew -of-allegations-of-water-theft-a-year-before-
abc-report> accessed 11August 2019.
2Mi chael S| e Darling BasinMuthorityakpew of allegations of water theft a year before ABC
r e p d'hetGaardianSydney, 27 September 2017) kttps://www.theguardian.com/australia -
news/2017/sep/27/murray -darling -basin-authority -knew -of-allegations-of-water-theft-a-year-before-
abcreport> accessed 11 August 2019. See also files obtained by the Environmental Defenders Office,
NSW on behalf of the ACF under Freedom of Information laws mentioned in Slezak.
33Mi chael S| e Darlilng BagsinMu tharitst knew of alle gations of water theft a year before ABC
r e p d'hetGaardianSydney, 27 September 2017) kit ps://www.theguardian.com/australia -
news/2017/sep/27/murray -darling -basin-authority -knew -of-allegations-of-water-theft-a-year-before-
abcreport> accessed 11 August 2019.
See Michael S-DalingaBRsjn Authdrityrknew gf alleg ations of water theft a year before
ABC r eTheGuardianSydney, 27 September 2017) kttps://www.theguardian. com/australia -
news/2017/sep/27/murray  -darling -basin-authority -knew -of-allegations-of-water -theft-a-year-before-
abcreport> accessed 11August 2019. Note that the MDBA issued a statement denying it knew of water
theft cases and stating that its technologyfai | ed t o reveal ©&érobust evidence of
of MDBA statement in Colin Bettles, OMDBA rejects asse]
o0di d n oFamoming@70September 2017) kttps://www.farmonline.com.au/story/4953211/mdba -
rejectsassertions-it-knew -of-water -theft -allegations-but-did -nothing/ > accessed 6 December 28
Farmonline also notes the MDBA provided a report on the Data Cube project to WaterNSW in April 2017
and left it up to WaterNSW to take the matter further if it so chose.
3¥5Mi chael Sl e-Darling BasinMuthoritakpew of allegations of water thef t a year before
ABC r eTheGuardianSydney, 27 September 2017) kttps://www.theguardian.c _om/australia -
news/2017/sep/27/murray _ -darling -basin-authority -knew -of-allegations-of-water -theft-a-year-
before-abc-report> accessed 11 August 2019.
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Environmental Crimes
i mpr o v edhdenatso féund that metering, monitoring and measurements of water
extraction in the Barwon-Darling system were below standard. 347 Accordingl y, water
could be readily stolen because there were inadequaterecords being kept on abstractions.
He, t herefore, recommended a &4%aod soggdstedra n g, n
0 sy st e¥ithat in¢luded 8etting up a Natural Resources Access Regulator parate
from the relevant government department.3°He al s o r e cemabingthecpeblic, o
to readily access from a single source al/l det
conditions, meter readings, water account balances and trading activit i @&3Mardy, but
not all, of these recommendations were implemented .352

Matthews observed that alleged cases of water theft had remained unresolved for far too
long333 and concluded that 6t he [ wat er ] industry's o0soci al
s t a#4esd@cknowledging a social and ethical dimension (not just a legal one) to the
i ssue of water s h &xThenNSW parlidment rebponciea ttoi the -dur

346 NSW Department of Industry, Independent NSW Investigation Into Water Management and CompligBce
September 2017) 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -report-
nsw-water.pdf > accessed 12 Augus 2019 (Matthews Report).
347NSW Department of Industry, Independent NSW Investigation Into Water Management and
Compliancd8 September 2017) 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessed 12 August 2019 (Matthe/s Report).
348 NSW Department of Industry, Independent NSW Investigation Into Water Management and
Compliancg8 September 2017) 4
<http s://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessd 12 August 2019 (Matthews Report).
3499NSW Department of Industry, Independent NSW Investigation Into Water Management and
Compliance8 September D17, 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessed 12 August 209 (Matthews Report).
350 NSW Department of Industry, Independent NSW Investigation Into Water Management and
Compliance8 September 2017, 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessed 12 August 2019 (Matthews Report).
351 NSW Department of Industry, Independent NSW Investigation Into Water Management and
Compliance8 September 2017, 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pd f> accessed 12 August 2019 (Matthews Report).
352 NSW Department of Industry, Independent NSW Investigation Into Water Managerand Complianc&
September 2017, 4 &ttps://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -
interim -report-nsw-water.pdf > accessed 12 August 2019 (Matthews Report).
353 NSW Department of Industry, Independent NSW Investigation Into Water Managemh and
Compliance8 September 2017, 4
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessed 12 August 2019 (Matthews Report).
354 NSW Department of Industry, Independent NSW Investigation Into Watktanagement and
Compliance8 September 2017, 5
<https://www.industry.nsw.gov.au/ _data/assets/pdf file/0016/120193/Matthews -interim -
report-nsw-water.pdf > accessed 12 August 2019 (Matthe/s Report).
¥Janice Gray, O06Thi eves,iwsatdr theftybuyDmckd and fighrkils inNher d e r &
Murray Darling Basind forthcoming chapMagen i n KIl aus Bo
Fermeglia (eds), Perspective on Ecological Integrity in Scierand Law(Springer 2020).
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Corners program and Matthews® criticisms
reform bil | in June, 2018 that, among other things, increased the maximum penalty for
water theft to five million dollars for a company and $500,000 for an individual. 356

Harris case

One of those slow-to-be resolved casesreferred to above, was that of Peter and Jare
Harris, whose activities had been mentioned in the Four Corners program. The Harris es
were irrigators who held a WAL but, who, in 2014 -2015, allegedly pumped, five times
more so called A Class water (the most valued class of wate that can be pumped duri ng
periods of low river flows) than their WAL permitted. Then, in 2015 -2016, those same
irrigators, who were permitted to abstract B class medium flow water on 30 June only,
allegedly abstracted 3,147 billion litres before that date, according to NSW dataobtained

and

by t he NSW Environment al Defender so Oof fice

Information laws. 357 The WMA s 60 makes contravening the terms and conditions of a
WAL, an offence.

It also came to light in civil proceedings brought by the EDO, when seeking the release
of Peter Harrisds water wusage dat a, tabthet
tme) wrote to Harris stating that he was

protect his water usage data and that ther egul at or wap!l oraicntgdv ewygy

including via amendments to the Government Information Public Access Act, to protect
water us®rsd dat a

In the criminal case WaterNSW v Harris the Harris es pleaded not guilty to two charges of
breaching a condition of a water supply works and a water use approval. Such breaches
are an offence underWMA s 91(G)(2).At the time of writing judgement has been reserved
before Robson J.In May 2019 new non-metering charges were also laid in relation to a
different prop erty. These charges relatdo two counts of taking water when the metering
equipment was broken. 359

As there is no judgement as yetint h e H a casej isiimpdssible to analyse reasons

0 sy mj

S

for the courtds decision but what is signific

the lack of will , on the part of the regulator , to prosecute. If criminal sanctions are to have
an impact, they will be de pendent on enforcement of the law (in this case legislative
provisions). They will also need to rely on reliable, diligent and effectiv e monitoring
which includes metering, so that there is robust evidence to support prosecutions.

356 Water Management Amendment Act 20® 31 (NSW).

357peter Hannam,6 Mor e ¢l ai ms of excess wat e SMHI(Synepy NSW

August 2018) citing NSW EDO) <https://www.smh.com.au/environment/more -claims-of-excess
water -extraction-by-nsw-irrigators -surface-20170805gxg2jh.html > accessed 14 August 2019
¥Letter quoted by Anne Davies in 6Water NSW boss
dat a bei n JheGealdiaréSydaeay,28 March 2018)
<https://www.theguardian.com/australia _ -news/2018/mar/28/waternsw _-boss-told -cotton-
grower -of-bid -to-keep-his-usage-data-from -being-released> accessed 9 August 2019
359 The breaches are allged to have occurred on 6 and 8 August, 2015 at a property called,
Mercadool, near Walgett. The charges relate to (a) pumps measuring engine running time and (b)
flow.
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Yet, very often the standard of metering itself is a somewhat neglected issue, receiving
little attention. More commonly discussion focuseson whether there is metering at all,
but the integrity of pumps and meters is critical, too. A necdotally it is also said that even
where tele-metering exists it may already be inadequate and outmoded because it runs
on 2G rather than 4G or 5G360Such issues raise related conerns about the cost of funding
effective monitoring (and who should fund it) and they highlight the bigger question : if
enforcement through criminal sanctions is dependent on compliance, which is in turn
dependent on obsolete, or outmoded monitoring techno logies, how effective are the
sanctions likely to be?

Barl owdbs case

Bar | owd s ahersvatertheft cdsdtheat was prosecuted followingthe Four Cor ner s
program. Anthony Barlow, was the occupier and manager of a property that bordered

the Barwon River, in the MDB. His parents held the property under a perpetual lease

They also held a WAL, 361 a water supply works 362and a water use approval. Clearly, all

abstractions needed to be compliant with these and any additional instruments in force

at the time.

However, it was alleged that Barlow instructed an employee to operate the relevant
pump (a MACE Agri -Flo Series 3 Meter) on two occasions in 2015; one between 168
May, 2015 and another on 29 May 2 June, 2015. On both sets of dates an embargo on
water abstractions was in place. The embargo was imposed by Temporary Water
Restrictions Order Upp er Darling Basin, 2014 (No 2) made under s 324 of theVMA . The
conduct constituted a breach of s 336C(1) WMA, the maximum penalty for which was
$247,500 for an imividual. Additionally, it was alleged that the water take was not
measured properly because the meter was broken; conduct which constituted a breach of
s911(2) of the WMA .363 |nitially, Barlow pleaded n ot guilty but u Itimately changed his
plea to that of guilty.

360 Somenon-urban water meters do not need to be compliant with standards until July 2020 . See
Department of Agriculture, National Framework for Nowirban Water Metering/Australian Government,
Policy Paper, 2009)
<https://www.agriculture.gov.au/sites/default/files/sitecollectiondocuments/water/national -
framework -non-urban-water-metering.pdf > accessed 27 Decembe2019. Also see supplementary notes
<https://www.agriculture.gov.au/water/policy/nwi/nonurban -water-metering -framework > accessed
27 December 2019.
361 The WAL (no 3368) was an Unregulated River B Class Access Licence that authorised water take
from th e Barwon River, a watercourse within the Barwon -Darling Unregulated River Source. The
water source is defined in the Barwon-Darling Unregulated and Alluvial Water Sou rces 2012. Note
an unregulated river is one that does not have major storage facilities such as dams, weirs or
connecting rivers that do not release water downstream.
362 A works approvals covers equipment such as pumps that draw water from the river into
irrigation channels. Water that is not needed at the time of abstraction is often stored in dams.
363 \WaterNSW v Barlowf2019] NSWLEC 30
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He was sentenced in 201964 for taking water when an embargo had been imposed365and
for taking water by way of two pumps both of which had broken meters . The penalty
handed down was $189.491.00 plus the prosecut

Preston CJ was required totake into account the objective seriousness of the offence and

the subjective circumstances of the offender, both standard sentencing requirements. In

relation to environmental offences, the former may be illuminated by the nature of the

statutory provision of which there has been contravent
place in the legislation as a whole36Consi der ati on of the &i$atut ecd
task.

The WMA6s objects embed the concept of ecol ogi
statute,367 a concept which, in turn, may include the principles of inter -generational

equity, the precautionary principle, improved valuation pricing and incentive
mechanisms, and the conservation of biological integrity and ecological integrity. 368 One

of the key ways the WMA seeks to fulfil these principles is by regulating (a) water
abstractions and (b) water use(outlined above in the sections on reducing consumption) .

Barl owds conduct infringed such regul ation
constituting an offence.

However, Preston CJ found Barlowds <c¢crime (1Ii
maximum penalty (reserved for the worst examples of the offence) for a number of

reasons, including that Barlow received no financial gain as the volume of water he took

was still within his water allocation. His Honour also found the embargo -breaching

of fence was not at the high end of har mful be:
affected and no environmental harm was caused or likely to be caused, by the dfending

abstraction, even though the abstraction occurred during a period of water shortage, in

the town of Broken Hill. Further, His Honour applied a discount for the remorse Barlow

demonstrated by way of offering reparation (the return of the water or the water being

taken off his account).

While Preston CJ meticulously applied the relevant legislation (including the WMA, the
Crimes (Sentencing Procedure) A&99(NSW) and the Criminal Procedure Ac1986(NSW))
the sentence highlights the advantage ofsocio-economic status, in that Barlow was in the
position to be able to offer to repay the 6st

B4WaterNSWvBarlof 2019] NSWLEC 30; s ee -@5)3%ater N9 Bariow [203%hi t h, 6 (
NSWL EC 30 6 .Enréndentdl)LanwdReporter 4 <https://search -informit -com-
au.wwwproxyl.library.unsw.edu.au/do cumentSummary;dn=637719146128481;res=IELHSSaccessed 23
October 2019.

365 There was some evidence that the Water Minister had mistakenly advised irrigators informal ly at

a local meeting that the embargo had been lifted. Embargoes are, however, only lifted by formal

notification.

366 \WaterNSW v Barlow2019] NSWLEC 30, [17].

367WMA 2000(NSW) s 3; Ecologically sustainable development is also embedded in theWMA

through i ts provisions under Pt 1, Ch 7 permitting the Minister to impose embargoes.

368 These principles of ecologically sustainable development are described in Protection of the

Environment Administration Act1991(NSW).
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sentencing for his remorse, remorse demonstrated through his willing ness to make
amends. Clearly, the idea of reparation, recompense and restitution is, generally
speaking, a good one. 't helps mitigate
impoverished offenders than Barlow may not be in the position to repay what they have
stolen. Those who are unemployed, homeless and hungry for example, or farmers in
severe debt, are unlikely to be in the position to repay what is stolen and consequently,
will not receive similar sentencing reductions.

Barl owds c as ® highlight dhowsvatihout eeffective monitoring  (especially
through appropriate metering), unauthorised abstractions may potentially go un -noticed
for long periods. Indeed, weak monitoring, compliance and enforcement may actually
even indirectly incentivis e water crimes. If offenders do not fear being apprehended, they
may be more likely to commit the crime; a proposition arguably supported by the
criminological literature that concludes that the likelihood of being caught is the primary
deterrent and that the severity of the sentence has no deterrent efect.36° Hence, effective
monitoring may serve to increase the likelihood of being caught and thus may deter
commission of the offence.

More specifically, unauthorised water abstractions (that come under the term @heftd
undermine key tenets of the WMA. That Act relies on WALs operating in conjunction

with water sharing plans and water markets to support ecologically sustainable

development. If the established mode of regulation, including the licensing system and

the related system of water trading are cir cumvented by people who steal (and take more
or different water than that to which they are entitled), it is likely not only to lead to

mar ket distortions but also all egat ideswhko
o0pl ay fair 6. raBocatidnsutisas thdse invdSWewhere there is reliance on
|l icences, water plans, trading and SDLs

of t he3%gamed.

Further, if would -be offenders think that their unau thorised take is likely to go unnotice d,
copy-cat conduct may result, potentially contributing to additional free -riders.
Addi tionally, where wunauthorised abstra
there will be less water available for others (including the environment), making water

theft both serious and reprehensible.371 Such unauthorised (non-compliant) behaviour is

also likely to compromise the realisation of ecological integrity, in part because ecological
integrity depends on holistic enviro nmental management that takesinto accaunt a range
of planetary interconnections and relationships (such as those between water, water
users, land and food, for example).372When those interconnections and relationships are

369 David Brown and others, Criminal Laws(6" edn, Federation Press 2015) 1336.
S0JuanC CastilaRh o and ot her s, 0 Srunartageinenta How ng @rd evhaiwdl v a t
t ake?6 @GlabalESvironndeBtal Chand1972 <ttps://doi.org/10.1016/j.gloenvcha.2019.101972 >

t

of

ct

he

un-f

[ds)

accessed 23 December 2t0Ohle9 ,g arneefe ri nt oa Odtihfef erruelnets coofnt ext ,

developing nations, observing in that context monitoring may no t be the best approach.
371 This may be otherwise if water were bountiful but in the MDB, in 2019 -2020, it is not.

3720n ecological integri t y see Robert M Hughes, O6Ecol ogical I ntegri

Appl i cat i o nBidliographiesDpOkfard Uhiversity Press,

201%https:www.oxfordbibliographies.com/> accessed 20 December 201%laus Bosselmann, & Ear t h
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ignored or down -played in favour of privileging individual gain (suchas t he t hi ef 0 s
individual advantage) it will be harder to maintain or restore ecological integrity. One
way in which those interconnections are often dealt with (and ecological integrity
supported) is by reference to an over-arching philosophical frame, such as the common
good, where competing interests may be mediated. It is beyond the scope of this article
to examine the concept of the common good but suffice it to say, that the common good
and related concepts such aghe public interest and the common heritage of humankind
resonate with many justifications for criminalisation.

A lack of economic, political or other will 8 practical examples

At this point, however, it should be noted that despite the NSW trend towards
criminalisation, water theft prosecutio ns such as those in the Harris and Barlow cases
have been fairly rare. A long history of unmetered pumping left open opportunities for
unauthorised pumping 373 and historically resulted in few prosecutions. Ther e was little
will to enforce compliance, a position partly explained by the difficulty of gathering
evidence for such prosecutions. Indeed, until recently, monitoring and compliance in
relation to (unauthorised) pumping, were held in so little regard that there were:
insufficient numbers of inspectors d riving the vast network of NSW roads to check on
water abstractions, diversions and use; inadequate inspectoral training; a significant
number of unlicensed bores and as noted above, unsatisfactory metering equipment. 374

In terms of inspectors, the Strategic Investigation Unit (SIU) within the Department of

Primary Industry and Water (DPIW) was downsized from its original staff of 12 officers

to six in the months just before that department was split in 2016, to create WaterNSW

(handling service delivery to water users and compliance actions) and DPl Water
(handling water policy devel opment) . 339Tha s st a-
situation was exacerbated when only four officers were later trans ferred to WaterNSW.

&ompliance enforcement plummeted over this period, falling from 620 actions a year to

just 200 in 20161 737¢ ©ne farmer, who has run cotton farms in the Bourke region for 25

years, conceded that over the pastdecadée nspectors visiting farmer

Democracy, Sustainah | ity and Ecol ogi cal I ntegrityd in Ron Engel
(eds), Democracy, Ecological Integrity and International L&ambridge Scholars 2010) 91; Laura Westra,
Klaus Bosselmann, Janice Gray and Katy Gwazdon (eds), Ecological Intgrity, Law and Governance
(Routledge 2018).
s%Camer on Holl ey and Darren Sinclair, ©6Compliance and
Limitations in Law, Pol i cAustalasén JoumnaltofiNatural&aumes faw( 2012) 1
and Policy149.
sMCameron Holley and Darren Sinclair, 6Compliance and
Limitations in Law, Pol i cAustalasin JoutnslofiNaturdl Resourse8lay2 012 ) 1
and Policy149.
375Alex Druceand Mi ke Fol ey, N$SWoWatOenbu8pman, Creates Headact
(FarmOnline,15 November 2017) <https://www.farmonline.com.au/sto  ry/5059730/state -watchdogs-
unexpected-spray-nsw-in-disarray/ > accessed 22 August 2019.
%Al ex Druce and Mi ke Foley, ONSW Water Spray from Omb
B | a FarnmiOnlife,15 November 2017) <https://www.farmonline.com.au/story/5059730/state -
watchdogs-unexpected-spray-nsw-in-disarray/ > accessed 22 August 2019.
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rared® and rardsmrencygandicempliahce was a serious one3’” Another former
grazier claimed to have alerted authorities for years about unapproved works diverting
water without a licence, for use on farmland. 378 These cases represent examples of where
regulators decidednot t o i ntervene and accordingly ser:
point that Oowhered®& and 6howd6 to inter%¥ene in

That regulators such as WaterNSW were simply not competent may be seen in many

ways. For example, the NSW Ombudsmands 2018 O6correctiond
narrative of regulatory neglect and sloppiness. It reveals how WaterNSW inadvertently

gave the Ombudsman grossly inflated figure s on the number of enforcement actions that

had been taken38 The conseque n't necessary amendments to th
did little to build confidence in the regulator. That the regulator was also actively

i nvestigating ways t ofrobileacking thevaubliedomainsiealss 6 dat a
problematic (referred to above). It reveals a lack of transparency in water managementd

the opposite of what the Matthews Report went on to recommend and the opposite of

what the MDB Commissioner (a former Federal Police Commissioner) has advocated, in

relation to undeclared (non -transparent) conflicts of interest among politicians, lobby

groups, and businesses operating in the water market. (See below.) Indeed, the

Commi ssioner has c¢omment actisioh that ificordliotsuof imteredtr aw t h ¢
[in relation to water licences and water buy-b a c k s, for exampl e] aren
could |l ead to corrupti oné. \Walh this context, ha arqguest he v a
for the proceeds of crime legislation to apply to water offences, meaning that water

offenders may potentially lose farming property, for example. 382

The conduct of WaterNSW (the regulator) also arguably provides an example of
regulatory capture, a phenomenon which not only militates against the effective and
unbiased operation of water governance but one which goes to the very heart of

3%Tony Thompson cited i n Pet &ottorHrdustrysRejects Blaimedoer t he Pump
Ailing Dar SMH g8dangary 2019)

<https://www.smh.com.au/envi __ronment/conservation/under _-the-pump -cotton-industry -rejects

blame-for -ailing -darling -river -20190118p50s7b.html> accessed 24 December 2019.

s%pet er Hannam, &6Under the Pump: Cotton SMHdI8stry Rejec

January 2019) sttps://www.smh.com.au/environment/conservation/under -the-pump -cotton-
industry -rejectsblame-for-ailing -darlin g-river -20190118p50s7b.htmI> accessed?4 December 2019.
See also Cameron Holl ey and Darren Sinclair, 6Compli a

NSW: Limitations in Law, Policy and Institutions (2012) 15(2) Australasian Journal of Natural Resources
Law and Policyl49, 168 fn 121.
379Neil Gunningham, & nf or ci ng Envi r onment alJouRa o Bnvimimerdah 6 (201 1)
Law 169.
380 Ombudsman NSW, Correcting the Record: Investigation into Water Compliance and Enforcemen22Qd7
(Special Report to Parliament, 8 March 2018)
<https://www.ombo.nsw.gov.au/ _data/assets/pdf file/0003/53229/Correcting -the-
record Investigation -into -water-compliance-and-enforcement-200717.pdf> accessed 22 August 2019.
BMi ck Keelty quoted in Karen Middl et on TheGS#teday ty warns
Paper 27 April 2019) <https://www.thesaturdaypaper.com.au/news/politics/2019/04/27 /keelty -
warns-river -ripe -corruption/15562872008055> accessed 22 December 2®.
Mi ck Keelty quoted i n Karreinvew ddrliepg e nfTheSb#tordas rt wp twiaa mé!
Paper 27 April 2019) <http s://www.thesaturdaypaper.com.au/news/politics/2019/04/27/kee Ity -
warns-river -ripe -corruption/15562872008055> accessed 22 December 2019.
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confidence in the regulatory system and its ability to effec tively collect and assemble the
necessary data to support prosecutionsss3 Wh e n NS WO s for mer chief
responsible for water | aw enf ortleaemejutonest at ed
property was involved [in unauthorised use], that there wa s basically an entire river
system that was seriously lacking accountability, and compliance with the water
| egi sl at i o#it saggestp tNab Singihing was or is seriously wrong with the
regul atords perf or manc ecrimnanustes sanctionsng t he ef f e

Although NSW has now passed a raft of water law amendments including those that

increase penalties, penalty levels can be largely symbolic without proper/rigorous

enforcement of relevant water statutes criminalising water theft . At the risk of repetition,
penalties simply dondt come into play if offe
insufficient or inadequate investigation and evidence to support prosecutio n.

If regulators (and government departments) have little or no appetite for prosecuting, as

the Four Cornergrogram and the Matthews Report revealed was the case, water crimes,
although 6on the booksd, remain meloralagkofs y mb ol
finance that deters regulators from prosecuting, the result is the same. Legislation
enshrining water crimes becomes a tool that helps establish the political legitimacy of
governments, but it does little else. In such circumstances, criminalisation may be used

to demonstrate that a government is doing something o taking an issue seriously d when

in fact, it is not. Consequently, criminalisation becomes a strategy that enables
government to make a pretence of earnestness, sincerity and preactive conduct i
suggesting that it 1 s Dbdevhen,gn realityptoegehsdittieoreal wat er
conviction and commitment to reforming behaviours that play out unjustly on other

members of the community and on the environment. Nevertheless, law and order

politics, as an imaginary at least, remains popular at the ballot box.385

A change on the horizon? & more prosecutions

There are, nevertheless, some suggestions that monitoring, compliance and enforcement
are being taken more seriously than in the past. Justice Pain has noted excurially some
increases in water offence prosecutions. She observes that theNSW Land and

See Ombudsmawvw&empodi dancedand enforcement functions ha
deep cultural clash between a grong focus on customer service to water users on the one tand and
the compliance and enforcement activities necessary to maintain the viability and integrity of the
water mar ket on tAlextbhrude gamd edi kewm Fol ey, ONSW Wat el
Ombud s man, Creates He adRammBdineflmNoveibea2Dl7) Bl ai r & (
<https://www.farmonline.com.au/story/5059730/state  -watchdogs-unexpected-spray-nsw-in-
disarray/ > accessed 22 August 2019.
384 Four Corners, Pumped(ABC, 24 July 2017)
<https://www.abc.net.au/4corners/pumped/8727826 > accessed 15 August 2019.

385 Examples may be seen in the Conservatives campaign in the 2019 (Brexit) General Eleatn in the

United Kingdom, where the theme of being tough on crime was evident. See Conservatives, Our Plan:

Conservative Manifesto 201point 2 <https://vote.conservatives.com/our -plan> accessed 11 Bcember

2019. See generally, John PratRenal Populism(Routledge 2006) Russell Hogg and David Brown,

Rethinking Law and OrdefPluto Press 1988).
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Environment Court statistics, reveal that a number of proceedings were commenced in
the period from July 2016 to July 2017. In partiau | ar she notes o6five ¢
criminal enf orcement) proceedings. Bebruaryyr t her ,
2019éWater NSW and the NRAR commenced 30 cl ass
substantial increase. More broadly, 69 class 5 summonses wee filed between June, 2009
and 2017 whilst 27 summonses were filed between 2018 and June 2019 (constitutin@8

percent of al |l cases f i38f Additiomally,err 2018 the NRAR y e ar
received 70 percent more cases for investigation and finalised 80 per cent more cases
while oO60five times as many allegati®¥ns of wunl a

However, d espite these figures, in 2019 there are still eme aspects of water management

(including monitoring) that remain problematic and may or do impact on the issue of
prosecutions being brought. The telemetering issue has been referred to above, while the

weak measurement of flood plain harvesting (discussed in the Walker Report) which in

Wal ker ds words, | eaves tfireeoczoodhpelda iinns pdaar tvsi rotfu atl
MDB (in Queensland and NSW) is another.388 According to the Australia Institute, the

Northern Basin Commissioner d Birst Annual Report reveals that many important issues

remain to be explored. The Institute contends that Commissioner Keelty has not
investigated the flood plain monitoring issue adequately. 3891 t al so observes t
claims of wrong -doing, which should have been investigated [but were not] by the [now]

Inspector General for the Murray Darling Basin [Keelty], in the last year include: [a]lleged
rorting of the Commonweal thds $4 billion wat el
Murray -Darling Basin Authority draine d Menindee Lakes outside its operating rules;

[g]rowth in floodplain harvesting and the proces s to issue floodplain harvesting licences;

[ and[ffjéeesti onabl e water pur chase®¥Clearyseteralei r | i

386 Justice NicolaPd n, &6 Admi ni stering Water Pol i éyAdninstratvee East er n
andOt her Chall engesd (Al AL National Admil®Julg20i9pti ve Law
<http://www.lec.justice.nsw.gov.au/Documents/Speeches%20and%20Papers/PainJ/Pain%20J%20%20
Administer ing%20Water%20Policy%20in%20the%20Eastern%20States%200f%20Australia%20
%20Administrative %20and%200ther%20Challenges.pd$ accessed 13 December 2019;
Murray-Dar |l i ng Basin Authority, ©6Discover Surface Watero
<https://www.mdba.gov.au/di  scover-basin/water/discover -surface-water> accessed 24 October
2019. Internal citations not included.
¥7Justice Nicola Pain, 6 Admi ni steri ng WaAdministr&ieel i cy i n t
and Other Challengesd ( AlLAtCoNaende dandbdrra, ABIIUNZO)Y r at i v e
<http://www.lec.justice.nsw.gov.au/Documents/Speeches%20and%20Pape rs/PainJ/Pain%20J%20%20
Administering%20Water%20Policy%20in%20the%20Eastern%20States%200f%20Australia%20
%20Administrative%20and%200ther%20Challenges.pdf> accessed 13 Deember 2019.
Internal citations not included.
388Bret Walker, Murray Darling Basin RoyalCommission RepofR9 January 2019) 34
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=154889837% accessed 23 October @19. (Walker Report).
389 Mick Keelty, Northern Basin Commissioner First Year Report 2QA8stralian Report, 2019)
<https://www.igmdb.gov.au/media/11 > accessed 18 December 2019. Note Mick Kegltwas appointed
Interim Inspector -General, Murray Darling Basin Water Resources in October 2019. Prior to this he was
the Northern Basin Commissioner and wrote the above report in that capacity.
3%Rod Camporeddy Darl ing 6t op obemdAdsttaianndtitute, d7 DReesiben 6 s pr
2019) <https://www.tai.org.au/conC > accessed 18 December 2019. See alsbaryanne Slattery,
Agatha Court and Rod Campbélhe Bain Files: Thenaladministration of the Murray
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of these issues potentially cnstitute criminal conduct. Other recent reports have also
raised problems with MDB water manag ement and compliance39! some of which also
arguably have implications for issues of criminality.

To reiterate, without proper monitoring and investigation to pro vide the necessary
evidence of legal and regulatory breaches, prosecutorial (enforcement) actionis seriously
hampered. In such circumstances, any potential deterrent effect from an increase in the
likelihood of being detected or from increased penalties, is reduced.

Why criminalise?

Yet, even if the monitoring of unauthorised water abstractions imp roves, offenders are
caught and prosecution rates rise, as Painodos
left to ask whether criminalisation is the best tool to support effective water management?

This raises the more general questions of why criminalise and what does criminalisation

achieve? Or as Stanley Cohen put it:

6Criminalization i s a pa ridproblem. &he empidgcalct i on
guestion is, under what conditions do certain people consider that a given conflict

requires stateintervention, and if it does, should this intervention take the form of

criminal justice (rather than another system, for example civil law)? The political

question is why and how this preference becomes a reality. The pragmatic
qguestionis,whatdowegai n by defining the pr3&blem in

The answers to these questions are complex and are central issues iriminology and

penol ogy, where the Xaon®ees croifmidbidahbeerdremta cohndd
highlighted since the 1960s. More recenty, the emergence of green criminology has
highlighted a range of ecologically and environmentally damaging and social ly harmful

activities that some scholars have argued should be criminalised.39> It would, therefore,

be impossible to do these questions jugice here but the following offers some brief
responses.

Darling Basin Plan: Volume 2 (Australia Institute, December 2019)
<https://www.tai.org.au/sites/de _ fault/files/P8 40%20The%20Basin%20Files%20V0l%202%20%5BWeb

%5D.pdf> accessed 18 December 2019.

391 See Australian Government, Productivity Commission , Murray -Darling Basin Plan: Fiveyear
assessmer(inquiry Report No 90, 19 December
2018xhttps://www.pc.gov.au/inquiries/completed/basin -plan/report/basin _-plan.pdf >
accessed 18 December 2019; NSW Natural Resources Commissiokyater Sharing Plan for thBarwon-
Darling Unregulated and Alluvial Water Sources 20{Rinal Report, 2019).

392 Stanley Cohen, Against Criminology(Transaction Publishers 2008) 267.

393 Norville Morris and Gordon J Hawkins, The Honest Politicians Guide to Crime Cont(G@hicago

University Press, 1970).

394 Douglas Husak, Overcriminalization: The Limits of the Criminal Lag@xford University Press 2008).
395 See Rob White (ed)Global Environmental Harm: Criminological Perspecti{@éllan Publishing 2010); Avi
Brisman and Nigel South, Green Cultural Criminolog: Constructions of Environmental Harm,
Consumerism, and Resistance to EcocidgRoutledge 2014); Rob White and Diane Heckenberg,Green
Criminology: An Introduction to the Study of Environmental Harr{Routledge 2014) Nigel South and Avi
Brisman (eds), Rouledge International Handbook of Green Criminol¢Byputledge 2013).
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Collective moral project
One key reason for criminalising certain behaviours is well set out by legal philosopher,
Anthony Duff. Duff argues that criminalisation represents society collectively taki ng a
stand against certain behaviours (and the outcomes that are likely to arise from those
behaviours or acts)39% In criminalising, society is setting a moral position, affirming that
something is O6wrongd. Hence, c r icmApplhang this at i on
understanding to the water context, disdain for, and disapproval of unauthorised wa ter
take, might form the basis of a collective moral project positioning such conduct outside
what society considers acceptable.In other words, stealing of an important, life -giving
and highly valued resource, such as water might collectively be regarded as
reprehensible and not to be condoned. However, because criminal law is not static, and
is historically and culturally relative, collective moral project s may alter over time, place
and circumstance. Hence, if water resources were to become plentiful, water theft may
perhaps be decriminalised. Accordingly, circumstances such as drought and climate
change, which impact on the volume of water available to be shared, and in turn, impact
on the severity of the effects of water theft, ultimately may have a rol e to play in decisions
about whether unauthorised water take should be criminalised. In other words,
circumstances may exacerbate or ameliorate the degreeof opprobrium engendered by
conduct such as unauthorised water take, allowing unauthorised take to mo ve in and out
of criminalisation. Crime is, therefore, a fluid concept. Certain behaviours move between
what is criminal and what is not, as, for example, is the case with certain public order
offences including offensive behaviour, 397 drug use,3% abortion3?°and domestic violence,
the last of which has moved from being regarded by police as primarily a personal and
domestic problem to being characterised as a cime.4%0 Hence, in very water-rich
jurisdictions such as Iceland or parts of Scandinavia, there may be little need to govern
water take particularly stringently. Authorisation may not be necessary and
criminalisation may be seen as less appropriate.

This ability to criminalise and decriminalise is largely possible because crime is socially

and culturall y basedA01 Behaviours are not universally understood as crimes. (Hence,
foreign visitors may sometimes offer af a def
my ¢ o u fPaYetyther@ nay be pressure to criminalise because froma political point

of view criminalisation is relatively easily adjusted and modified compared with other

modes of governance, such as o6family, f or mal edade at i on,

3% See Artony Duff, Answering for Crime: Responsibility and Liability in the Criminal LékVart
Publishing, 2007); and more recently, Antony Duff, The Realm of Criminal La\Oxford Univer sity
Press 2018) 6.
397 For example, swearing was once offensive behaviour whereas today, in many circumstances, it
will not be so regarded.
398 Troy Duster, The Legislation of Morality: Law, Drugs, and Moral Judgmé@rtee Press1970).
399 For example, in 2019,in both Northern Ireland and NSW, abortion was decriminalised.
400This is the case in Australia, for example. See David Brown and others,Criminal Laws(6" edn,
Federation Press 201%ch 7.6.
“WINji col a Lacey, O6Legamedonst MuRodneyWargan antl Robert Reiner
(eds), the Oxford Handbook of Criminolog{3® edn, Oxford University Press 2002) 282.
02l ndeed, even conduct such as rape in marriage or hono
in some jurisdictions but are condoned in others.
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unions, professional, cultural and sporting associations, peer groups, social mores and
increasingly the mar ket b6 “Horenal aelteratiencopldwsthaar e c on
introduce or remove criminali t*Yand anbetanddt he b
frequently is, conducted rapidly with minimal research or debate, in response to
individual cases, scandals and media campaigns.

Deterrent Value

Another reason commonly proffered for criminalising certain conduct, is to deter future
offenders (known asgeneral deterrence) and the individual offender (known as specific
deterrence). Deterrence is largely taken for granted, an article of faith, with little research
evidence to support it. It is a simplistic notion based on the assumption, in relation to
specific deterrence, that if offenders are caught and punished for breaching the code of
behaviour on which society has collectively agreed, then those offenders will be unlikely
to commit the offence again. They will learn their lesson and recidivism will  be unlikely.
As Brown and others put it:

6égener al deterrence depends on offenders
likely penalties, engaging in rational calculations unaffected by anger, rage,

passion, drug and alcohol abuse, and psychological disturbances of various kinds,

and having a belief that they will be apprehended, prosecuted and convicted, to

say nothing of a wide range of economic, social and cultural factors that provide

the context within which various forms of offending occur. 405

Moreover, recidivism rates in relation to the most severe sentence, imprisonment,
invariably range in many jurisdictions around 50% (reoffending within a year of release,
in the UK 48% for adults, 65% for children and 63% for those serving sentences of less
than 12 months)4%6 and around two thirds of prisoners having served a previous term of
imprisonment. So that, as noted above, the deterrent value of criminalisation is highly
contestable, with the likelihood/fear of being caught, rather than the severity of the
sentence itself, being the primary deterrent 407 As for the severity of the sentence, the spike
in knife crimes in London in the face of the hefty sentences available for offences such as
murder, manslaughter and grievous bodily harm, serves to demonstrate how tough
sentences do not necessarily deter dienders, particularly those committing expressive
crimes.

403 David Brown and others, Criminal Laws(6! edn, Federation Press 2015) 31.

404 David Brown and others, Criminal Laws(6! edn, Federation Press 2015) 31.

405 David Brown and others, Criminal Laws(6" edn, Federation Press 2015) 31.

406 Prison Reform Trust, Prison: The FactBromley Briefings, Summer 2019)

<http://www.prisonreformtrust.org.uk/Portals/0/Documents/B romley%?20Briefings/Prison%20t

he%20facts%20Summer%202019.pdf accesse 21 December 2019; Ministry of Justice Proven

Reoffending Statistics Quarterly: April to June 207K Government, 2019) table Cla.

407 See John Halliday,Making Punishments Work: Repoof a Review of the Sentencing Framework for

England and Wale8UK Gov ernment, July 2001); Anthony N Doob and Cheryl Marie Webster,

6Sentencing Severity and Cri me: ACroneantJustigg4d3t he Nul | Hy
2020 Resolution Jourral PAGE 67



http://www.prisonreformtrust.org.uk/Portals/0/Documents/Bromley%20Briefings/Prison%20the%20facts%20Summer%202019.pdf
http://www.prisonreformtrust.org.uk/Portals/0/Documents/Bromley%20Briefings/Prison%20the%20facts%20Summer%202019.pdf

Environmental Crimes
Returning to the water context, it might be argued that water theft is an example of a
0r at i on a®¥where, Linlike axpressive offences such as assult and homicide, the
sentence level maypossibly act as a deterrent if the offending behaviour follows a plan
of rational calculation that factors in the unlikelihood of being caught and the purely
monetary nature of any penalty. However, this calculus does not seem to work in relation
to Barlowds embargo offence. Barl ow attended
Minister announced that the embargo on water abstractions had been lifted. This was
incorrect because an embargo could only be lifted by way of gazettal. Relying on the
Mi n i s amoudcement, Barlow pumped water in breach of the embargo and
consequently committed an offence.40° Although the Court found Barlow was reckless in
committing the embargo offence,410 it is hard to imagine Barlow being deterred from
future embargo breaches,when the fear of being caught arguably did not arise because
Barlow did not avert his mind to the fact that he was committing an offence in the first
place and further, he did not know that his metering equipment was seriously faulty. 411

In summary, the d eterrent value of criminalisation becomes less convincing, the more the
issue is unpacked. In the water context, whether criminalising unauthorised water take
would be likely to deter future offenders in general or a specific offender, is largely
uncertain, assumed rather than proven.

Punishment/ Retribution

Yet, another reason often used to justify criminalisation of certain conduct or acts is that
criminalisation provides a mechanism for punishment. This argument re lies on aquid pro
gua It suggests that if a person offends, then they deserve to be punished, invoking a just
deserts philosophy. Such an argument is understandable and has some appeal, indeed
from the 1980s onwards with the faltering of the rehabilitati ve ideal,41%retributivism an d
just deserts have become the dominant justification for punishment in Anglo -American
jurisprudence and legal philosophy. There is a measure of fairness about the just deserts
approach and, bl eoi onkgi ndylda caknwdaly wlith rcdpability éod the
offence, it is unconcerned with potential forward -looking effects such as deterrence or
rehabilitation. It is thus primarily a moral position that does not depend on empirical or
researchbased proof or justification, which pe rhaps enhances its appealto some moral
philosophers, some victims and the popular media.

Rehabilitation
Another, forward -looking argument is that of rehabilitation, that the application of
criminal punishment may lead to positive, corrective behaviour. 413 Rehabilitation is too

408 However, it is conceded that as water theft is a generic term, there may be some water offences
falling under the term that may admit of such a classification. Nevertheless, the numbers are
unlikely to be great.
409 \Water NSW v Barlow2019] NSWLEC 30, [63]
410 SeeWater NSW v Barlowj2019] NSWLEC 30, [63].
411\Water NSW v Barlow[2019] NSWLEC 30, [66].
412 Victor Bailey, The Rise and Fall of the Rehabilitative Ideal, 189%0(Routledge2019).
413 For a comprehensive collection of articles on rehabilitation see , Pamela Ugwudike and
others (eds), The Routledge Companion to Rehabilitative Work in Criminal Justice
(Routledge2020).
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complex a concept and process to adequately summarise here and any rehabilitative
effect actually achieved depends largely on the quality of programs and supervision both
inside and outside the prison, and on post release assistancan reintegration, rather than
the simple fact of being subject to imprisonment or a community sanction. However , at a
crude level, high recidivism figures call the practical achievement of both deterrence and
rehabilitation, into question.

Criminalisatio n and its concomitant punishment, may give victims and the general public

a sense of sati s poeawhativars C®tmh e goft foemden/s her ) b
punishment has wider benefits for society is not well established. It may be that there are

other non-criminal methods of punishment that are more effective in bringing offenders

to a state of acknowledgement of wrongdoing and of remorse from where changed

behaviours may be developed and emerge. It may also be that other noncriminal

punishment in volves fewer stigmas and consequently enhances the process of re

integration following guilty findings or guilty pleas. Although, the process of re

integration is likely to be more difficult following incarceration, even criminal

punishment which involves financial penalties and the recording of a criminal offence (as

is the case with water theft) means that offenders may find it difficult to secure work, find

housing or take a loan, for example. If the intention is to reduce water theft (and perhaps

other crimes, too), it will be important for those offenders to feel that they have a stake in

the society inwhichthey | i ve. -Th@i maypybbgcome a significar
but that tool will not be available if the ostracism associated with criminal ity cannot be

readily shed.

Whilst sentencing matrices, minimum sentences and strict liability crimes, for exam ple,

may have superficial appeal and initially seem satisfying because they lead to quick, easy
responses, ultimately, they may be found to be less effective and indeed counter

productive in various ways. Sentencing matrices and minimum sentences curtail j udicial

discretion and infringe the principle of individual justice, while strict liability, in

removing mens reaas a requirement of establishing culpability, diminishes the moral

force of conviction as a breach of collective mores. Further, society bearsthe cost of

dealing with ex -criminals and the scars of retribution make re-integration harder , a point

made forcefully by Braithwaite in his s eminal work on the subject.414 In his critique of
retributivism he argues f or éxpusionrabhdexclusion.i ve sh

Of course, shaming is a tool that may be used within the criminal justice system or outside

it but it is important to this discussion because it challenges the efficacy of the just deserts
approach to punishment and criminalisati o n . Reintegrative shaming
feelings of shame to make them appreciate the impact of their actions and it encourages
behaviours that are arguably likely to reduce re-offending. 415

Arguing for criminalisation on the basis that it provides a vehicle for punishment also
runs the risk of sentences becoming long, human rights being infringed by means of poor
incarceration conditions, i nadequate in-prison educational and rehabilitative pr ograms

414 John Braithwaite, Crime, Shame and Reintegrati@@ambridge University Press 1989).
415 John Braithwaite, Crime, Shame and Reintegrati@@ambridge University Press 1989).
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and insufficient post release support, and the expense of incarceration borne by the state
escalating. At present this argument is, however, only theoretical in the water theft
context because todate, in NSW, water theft does not involve the loss of liberty as a form
of punishment, with fines being the standard penalty. If we are concerned to bring about
or enhance an offenderods awareness of the mor
water theft, then some forms of community service or corrections order involving the
offender spending 0 X Bours working with agencies such as the Environmental
Defender so Oof fice, | ocal counci l or |l ndi ge
environmental protection, sus tainability and river remediation, would arguably hol d
more promise than fines.

Problems with criminalisation

The above discussion on the rationale for criminalisation serves to highlight both
criminalisationds benef i ts aadnbredpecHicall asashey age s,
relate to aspects of water management. The discussion also reveals that criminal law, like

many legal sub-disciplines will not necessarily provide quick, effective and desirable

outcomes. It is a tool that works best when operating in tandem with other governance

tools such as education, the media, family pressure and medical interventions. Itis simply
incapable of o6fixingd everything. l ndeed, Br o
civilising cement which holds soci ety together and prevents anti-social unleashing of
egoism and plunder that Ohumanm®natured woul d

Yet, despite its failings and weaknesses, there is clearly still a potential role for criminal

|l aw. For exampl e, grdonmagintinaral &ntetprise, Duf f 6 s po

criminal law may send the signal that in a hot, dry, water -poor country such as Australia,

taking water to which one is not entitled is morally wrong and is conduct that society will

not condone. On Du lisdatidonshoalcinvave wdntjfica ctionioihconduat

as a public rather than private matter; O0as i
to which the polity therefore ha*thecondyctrisi nci pl
wrongful and the poli ty has ©6r eas onengaged md tolformalhpotdie wh o
censori al (and p 0 s s i Fuwtherp having testablshed adl cheseu nt 6 .
conditions, it will then be necessary to consider whether there is good reason to

criminalise the conduct in question, rather than responding in other ways, which involves

an examination 6of the®practicalities of doin

Tensions

416 David Brown and others, Criminal Laws(6" edn, Federation Press 2015) 31
417 Anthony Duff, The Realm of Criminal La@Dxford University Press 2018) 333.
418 Anthony Duff, The Realm of Criminal La@Dxford University Press 2018) 333.
419 Anthony Duff, TheRealm of Criminal LawOxford University Press 2018) 333 For an important new
account which locates criminalisation not in moral wrongfulness and the aims of retributive punishment
but in an historically derived and institutionallyconst i t ut ed a&@wumi ofg 6se ci vility of
see Lindsay Farmer,Making the Modern Criminal LawCriminalization and Civil Order(Oxford University
Press2016 299.
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The water narrative above which, includes doctrinal law, aspects of the regulatory and

governance framework for water abstractions and a review of criminalis ation as a tool to
address certain unacceptable waterrelated conduct, reveals several tensions. Those
tensions include sharing versus selfishness, secrecy versus transparency, markets ersus
public administration and individ ualism versus the common good. Space does not
permit consideration of them all. Hence, two have been selected in order to highlight

some of the issues with which law and policy makers need to deal if better water

governance is to be achieved.

Sharing v selfishness

The idea of sharing is captured in the objects of the WA and the MDBP, and specifically
in the concept of SDLs. As discussed above, SDLsultimately provide for limits on
individual water abstractions, so that wa ter (and the ecosystems associatedvith water)
are protected for the whole community, both present and future. The SDL concept is
dependent on understandings that promote a healthy ecosystem for all to share and
enjoy. In this sense water is treated as furdamental to our common (shared) heritage. Yet,
this notion of sharing often tends to rub up against notions of selfishness and
individualism in the water context. Notions of selfishness and individualism are arguably
embedded in calls for a triple bottom |ine (economic, political and envir onmental)
approach to the interpretation ofthe WA6 s requi rement that the vol
water take be reduced. At first glance, the triple bottom line approach may seem balanced
and reasonable, but the arguments in favour of it often disguise a lack of willingness by
irrigators and others to alter plans for their own private enterprises; alterations which, if
effectuated, would enhance water management because there would be fewer
consumptive abstractions.

The arguments for a triple bottom line in terpretation of the WA6 s p r o eommanlp n s
proceed on the basis that recovering less water for the environment is advantageous
because it would benefit farming, which would in turn, benefit the economy and
ultimately society as a whole.420 Yet, Walker has described attempts to interpret water
recovery under the WA al ong t hese | i n‘ sbseavisg tltapteertnipie ci ous &
bottom lin e approach tends to reflect a lack of willingness to engage in water recovery as

a joint enterprise, agreed democratically by the people and enshrined by parliament via

its law making role. 422 Instead, a proper interpretation of the WA would, according to

Walker, privilege the environment over other factors such as the economy and politics.

He observes the Act recognises thatin er est s may be O6har med (at
the provisions that potentially cause such harm are important to the implementat ion of

420 Bret Walker, Murray Darling Basin Royal Commission Repd&9 January 20190
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371> accessed 23 October 2019. (Walker &ort).

421 Bret Walker, Murray Darling Basin Royal Commission Repd&9 January 2019)
20<https://www.mdbrc.sa.gov.au/sites/default  /files/murray -darling -basin-royal-commission-
report.pdf?v=154889837% accessed 23 October 2019. (Walker Report).
422 Bret Walker, Murray Darling Basin Royal Commission Repd29 January 20190
<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371 accessed 23 October 2019. (Walker Report
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the Actds O6cardinal featur e, t h adtmedswesl fomwat er
an historical base line (in 2 049 ) o .

Hence, the triple bottom line approach, that initially may seem fair and balanced,
potentially disguises (a) a lack of willingness to adapt to a new environmental order, (b)
a proclivity for selfishness and (c) the pursuit of individual advant age. According to
Wal ker , It is O0hard nao# to travesty the argum

Irrigators highlighted personal or selfish interests in the symbolic burning of the 2010

MDB Guide referred to above and it would seem that the sentiments expressed in that

symbolic act are still active. The 2019 blockade of Parliament House in Canberra, by the

6Can the Pland | obby, e Tinht dodby demandsiameddctmmin sent i n
the volume of water to be returned to the environment, so that more water will be

available to farmers, irrigators and others.425Whilst it is possible to feel some sympathy

for food growers whose livelihoods are affected by reduced consumptive water

availability, if there is not a healthy river system into the future, all food production will

be threatened. Hence, short term interests may need to yield in favour of long-term
environmental objectives.

However, perhaps the most obvious example of selfishness and individualism is
exemplified in the actual acts of unauthorised water take outlined above . Offenders such
as Barlow, whose conduct Preston J categorised as reckless, demonstrate a lack of respect
for sharing water resources with other water users and the environment. They place their
own, individual needs and desires above those of the wider community, so inviting their
crimes to be characterised as crimes against the commons.

Transparency v Secrecy

Transparency and secrecy also emerge as tensions in the water context. The Matthews

Report revealed a culture of secrecy within regulatory insti tutions such as WaterNSW 426

Its most senior bureaucrat, Gavin Hanlon, for example, sought to supporttheHar r i ses 0
attempt not to divulge their water take records and he was even willing to lobby for

legislative change in that regard. The Four Corners program discussed above, also
reported that Hanlon resisted requests by investigators in his department to approve a

major operation intended to uncover who was stealing MDB water by siphoning off

423 Bret Walker, Murray Darling Basin Royal Commission Repa{29 January 2019)
20<https://www.mdbrc.sa.gov.au/sites/default/file s/murray -darling -basin-royal-commission-
report.pdf?v=154889837% accessed 23 October 2019. (Walker Report).
424 Bret Walker, Murray Darling Basin Royal Commission Repd29 January 2019)
20<https://www.mdbrc.sa.gov.au/sites/default/files/murray -darling -basin-royal -commission-
report.pdf?v=1548898371 accessed 23 October 2019. (Walker Report).
425 See Kath Sullivan, 'Can the Plan' convoy heads to Canberra caling forendtoMurray-Dar | i ng @&BGi n Pl and
Rural: 2 December, 2019k https://www.abc.net.au/news/2019  -12-02/can-the-plan-convoy-converges
on-canberra/11751398> accessed 21 December 2019.
426See discussion under heading .above of ©6Water Theft A
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billions of litres without authorisation. 427 (Hanlon resigned shortly after these and other
allegations were aired.)

Had a culture of secrecy not prevailed, it
would have come to public attention sooner. It may also have been the case that greater
transparency could have acted as a disincentive to crime in the first place. Arguably,

however, the institutional secrecy of regulatory bodies helped foster criminal acts such

as Barl owds. The secrecy mo d e | was excoriat
recommendations that called for greater transparency, particularly in regard to water

records being stored in one place and in a readily accessible form. Further, the interim

MDB Chief Inspector, K e e | inwedligation into conflicts of interest including those in

relation to difficu It-to-discover political donations to parties responsible for developing

water policy and in relation to the links between politicians and companies associated

with properties, where seemingly inflated prices have been furtively negotiated and paid

by government for the buy -back of water licences for the environment428 also highlights

this tension. While property owners may stand to benefit from secretly negotiated water

buy back deals, the details of which are not debated in parliament, nor publicly available,

the effectiveness of water policy aimed at restoring water to the environment is
threatened. Secrecy may not only lead to nepotism and a lack of confidence in the system,

but it may, in extreme cases, lead to corruption and crime. Effective water governance,

therefore, needs to addressthis tension.

‘N

O e deepstory;t he narrative as feltdo and

If concernthat the criminalisation of unauthorised abstractions is not leading to desired
outcomes and that competing tensions have not been adequately resolved, it may be
helpful to engage alternative or complementary approaches to the problem of water theft
(and perhaps other water -related criminal activity , too). For example, instead of thinking
about unacceptable behaviour asresponding to rationality and logic, as some of the
arguments on deterrence seek to do,it may be helpful to explore the idea that emotion
plays a more significant role in accounting for , or explaining human conduct than law
and governance has recognisedto date. In other words, feelings may underpin conduct,
guide actions and inform responses, more than present policies, regulation, and law and
governance acknowledge.

4271 ABC, Four Corners, Pumped<https://w ww.abc.net.au/4corners/pumped/8727826 > accessed 15

August 2019.
“2Mary Anne Slattery and Rod Camp bThé Australia mstitate Regort Not How
into
WaterMarch, 2019<https://www.tai.org.au/sit _es/default/files/P502%20That%27s%20n0t%20how%20yo
u%20haggle.pdf> accessed 21 December 2019ackson GotheSnape,The Guardiand Ever yt hi ng we Kknoc
about water buybacks, Barnaby Joyce and Angus Tayloiand t he t hi ng,23Apd,2&% i I 1 donot
<abc.netau/news/2019 -04-23/water -buybacks-everything -we-know/11037798> accessed 21 December,
20109.
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Arl i e Hochshil dds sociological I mmer simayn r es e .
offer insights in thisregard.4°Hoc hshi |l d expl ores what she calll
is why those on the American430right support policies and laws that do not serve them
well. Why do they act against their own interests? In employing a sociolo gical, rather
than political perspective, her work explores how the ructions, the great divide, in
American society 6feelsd to people on the rig
emotion that lays behind the politics. 431

One of the many questions Hochschild poses resonates with the environmental concerns
of this article. She asks why a particular man, whose home and community had been lost
to a sinkhole caused by a lightly-regulated drilling company, would still reject regulation,
including regulation for environmental protection? 432 Why would this man and many
others like him, be anti-big government and why is government seen as the enemy of
community and individual economic advancement?

In exploring possible answers to these questions, itbecomes clearhow easy it is for those

not sharing theseviews to be judgmental and attribute such views to a lack of intellect or
understanding. If only the holders of these positions understood the rational effects of

their positions, they would change their views and behaviour. But such an approach
devalues the rightds responses and may weven
judgment al approach does not support the deve
capacity to hash #henlthygdesmooracy dgp eomd3sMaanveite, the

preferred, rationalist approaches commonly employed to resolve environmental and

other tensions, such as those in the water space, have done little to assist understandings

of otherness. People continue to actin ways that challenge logic and rationality as the

above discussion on the deterrent value of sentencing demonstrates.That irrigators might

steal water and contribute to over-consumption rather than protect the interests of their

children and grandchild ren is yet another example of logic losing out. Rationality or

|l ogi cal understanding may not al ways be the
behaviour.

Instead of a rationalist approach, Hochschild suggests that it is important to know the

ot her @story thecnarrative a s #3%®Kntobwi ng how peopl e oO6feel ©
their skin (or shoes) may provide greater insights into grievances, motivations and

behaviour. In turn, this knowledge may help open up alternative approaches to
governance, including water governance.

Ho c h s h rebedréns revealed deep stories imbued with feelings of exclusion,
marginalisation and extreme frustration that the traditional tool of social mobility, hard

429 Arlie Russell Hochschild, Strangersin Their Own Land(The New York Press 2016).

430 American here refers to the United States of America.

431 Arlie Russell Hochschild, Strangersin Their Own Land(The New York Press 2016) ix.

432 Arlie Russell Hochschild, Strangersin Their Own Land(The New York Press 2016) 5. This is the
story of Mike Schaff.

433 Arlie Russell Hochschild, Strangersin Their Own Land(The New York Press 2016) 8.
434 Arlie Russell Hochschild, Strangersin Their Own Land(The New York Press 2016) v.
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work, no longer seemed effective. It no longer produced outcomes (such as home
ownership and savin gs) that lead to feelings of security. The narrative as felt also revealed
feelingsofangerabout ot hers (particularly marginal i se
|l ined and gaining advantage over téaenrealityght , di
there is significant common ground between the left and the right on a number of issues.
They each experience a sense of dissatisfactiondisenchantment and disenfranchisement
and they do not think the ot hédry wiadd dumdaesr gitr al
and it militates against finding that common ground. 435

Hochschil ddés ideas, foreign as they possibly
makers, may have some rdevance in the water theft context. Getting into the skin of the

thief & knowing their deep story 9o may permit greater understanding (but not
exculpation) of why water thieves steal, why they are prepared to ignore licence
conditions, broken meters or embargoes and take water. Their deep story may, for

example, reveal agenuine concern that compliance with the SDLs will cause irrigator

thieves to lose their businesses, so leading to family and community breakdown, as well

as possible physical and mental hedth issues. Hence, it may perhaps be deepseated fear

and desperation that lead to defiant, reckless and reproachable behaviour such as water

theft. If that is so, reliance on a range of mechanisms beyond the criminal law may be

useful in modifying that be haviour. For example, it may be helpful to offer free
psychological counselling, a waiver of (public) school fees, subsidised or free school

lunches to relieve financial pressure, limited term interest -free farm loans, anger
management programs, enhanced a-farm allowances, petrol subsidies, food packages,
accountancy support, career re-training, community -building activities or courses on
alternative | and wuses. Al l owing the thieves?o
genuinely appreciated, thatisforthe 6 empat hy wal |l 8 to be broken
step in devising better (perhaps non-criminal) mechanisms to prevent or at least, reduce
unacceptable water appropriation. However, this alternative or complementary

approach will require open -mindedness along with a genuine interest in personal stories,

an approach samewhat unfamiliar to many legislators, lawyers and policy makers. As

Hochschild puts it:

e, on both sides wrongly imagine that empathy with
anal ysis when in truth, i t 8ds ohe moshimportantlaralysissande of t
beg.fHhao

Conclusion

As noted in the Introduction much discussion of environmental crimes is pitched at a
macro level, whereas this article hasfocussed on the micro level of water theft, in a single
jurisdiction. The aim has been to address a series of questions and issues around the
desirability and adequacy of criminalisation as a tool of governance and social policy. It
was hoped that such a focus would be more revealing of complexity, of context and of
tensions of competing interests.

435 Arlie Russell Hochschild, Strangers in Their Own Lan@The New York Press 2016) 5.
436 Arlie Russell Hochschild, Strangers in Their Own Lan@The New York Press 2016) xi.
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As Australia is an extremely dry country it is very important to limit and control water
abstractions,par ti cul arly in that c¢ osgomepegplétskeivateo d b o wl
in an unauthorised manner (commonly known as water theft) , their acts potentially
impact unfavourably on other users and the environment.

Hence, a complex web of law and regulation has been developed with the aim of

regulating watertake,as t he sections on Or ed uyiparticglar,c 0 n's u my
demonstrate. Against the established legal and regulatory backdrop governing water

take, and in lightof Au s t r &drsh @and d&ry conditions ,437water theft, may be seen asa

serious act. It commonly reflects recklessness, defianceand a lack of respect for the

governance tools that seek to share water equitably and sustainably among a broad

community of usersincluding the environment.

Although the Australian water theft story may not include the drama of water lords ,
water cartels and the violence of attacks on dvil water systems, as is the case in some
other jurisdictions, 438 the particular geographical and hydrological conditions in
Australia (where, for example precipitation is low and evaporation high) 439mean that the
unauthorised take of this life -sustaining resource, is serious. Indeed, it reveals a narrative
of selfishness, recklessness angdin terms of inter -generational equity, short-sightedness.
That narrative was explored here by reference to the Four Corners program highlighting
incidents of possible water theft, the Matthews Report (investigating some possible water
theft incidents and regulatory ineptitude ), the Walker Report (stressing the importance
of SDLs) and the prosecutions of two irrigators, the Harrises and Barlow, for example.
This article also considered how a lack of political and/or economic will to monitor
effectively, combined with weak regulation, may impact on the capacity to prosecute
successfuly.

Criminalisation was discussed as a key governance tool in the area of unauthorised water
take. Yet criminalisation reveal ed both strengths and weaknesses.They were discussed,
as was the underlying question: why criminalise? A key consideration was whether
criminalisation would lead to desired outcomes. The answer to that question remains
uncertain, particularly in the water context . While on one hand, a fear of being caught
may arguably deter some behaviours, leading for example, to a greater number of water
users Oplay[ing] by the rules of the egaemeod, it
and u“odurthed, where proper technological monitoring is prohibitive or otherwise

@¥’Evi dence of Australiads harsh and dry conditions may
2019 and January, 2020 bushfires took hold. SeeB B C N elbatest Ph@iosofDevast ati ng Bushfire
https://www.bbc.co.uk/news/in  -pictures-50971879> accessed 2 January 2020.
438 For example in Palestine, Syria, India, Iraq, Yemen, Sahel region of Africa and Ukraine. See Peter
Gl eick and Charlie | cel anda Soirte®f GPowicgiTénsian ard Visléncetinut e, 06 Wa |
t he Mi ddl e)<Btps//paGins{.oPg@vatd -is-a-source-of-growing -tension-and-violence-in-the-
mid dle-east/ > accessed 2 January 2020.

439 Alex Gardner, Richard Bartlett, Janice Gray and Rebecca NelsonWater Resources Laf@" edn,

LexisNexis 2018) 4.

40Juan C CastilaRho and ot hers, 6Sustainable groundwater manag
take?d ( 2 0GIdhal Envi®nmental Change1972, sttps://doi.org/10.1016/j.gloenvcha.2019.1 01972
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impractical for example, building local, contextualised community -based bonds and
trust, perhaps through Indigenous and/or environmental networks such as the EDO,
may be what encourages compliant behaviour44! rather than the strict hand of the
criminal law. The emerging water narrative exposed a number of tensions with which
law, regulation and governance more generally will need to deal. If these tasks prove
beyond the criminal law, it may be that alternative or complementary approaches are
beneficial. Hence, it may, for example, be helpful to rely on civil as well as criminal
sanctions and it may also be helpful to employ bolder approaches, such as Arlie
Hochshild 6 sociological immersion approach, which demands an understanding of
othersd (in this case water t hi* Ueasiandng deep s
the emotions that drive water theft (getting into the skin of water thieves) may, in turn,
open up fresh governance approaches that are less legalistic and more strategically
fashioned to circumstance, context and desired outcomes.

It may also be that redressing the problem of water theft to some extent at least,involve s

re-shaping the way actual and potential offenders think about unauthorised water take

and use, so that ther activittesarenot char acteri sed as 0get-ting a
smarting the systemd but r at heyrwhoadses hohpay act s
fair. If offenders feel shameful or remorseful, as opposed to admired as larrikins or proud

of their bold anti-authority exploits, we may see a reduction in water theft. In an ideal

world such a re-envisioning of water theft, may also involve a re -conceptualisation of

water resources themselves, so that water and nature more generally are not seen as

needing to be tamed, conquered and beatert43 but rather as part of the common heritage

of humankind that is worthy of protection, so permitting enjoyment, not just for present

users but also for future generations.444

accessed 23 December 2019, 1, o6relying on 2@ ci ch et al
Ostrom, 1990; Ostrom and Walker, 2005). Available via www.elsevier.com/locate/gloenvcha

“lJuanCCastilaRh o and ot her s, 0 S unanageentaHoWw BNng g@nd wharwdlwa t e r
it t ake ? GlobélEvilo®nentsd GhangeD1972,

<https://doi.org/10.1016/j.gloenvcha.2019.101972 > accessed 23 December 2019. 1

442 Arlie Russell Hochschild, Strangers in Their Own Lan@The New York Press 2016) xi.

“43See J Gray, 0L e geadwnesship Managentert and Regulation of Water From

Ri parian Rights t o Co Tnansfaning Cuteds eJoutngb76lals@ B Wakeér,0 6

Murray Darling Basin Royal Commission ReppBouth Australia, 29-1-2019, p 11 refers to a history of
seeing water as a Ootpse/ivwnanmdbrésa.gov.auBiesidefault/fdes/murray -

darling -basin-royal-commission-report.pdf?v=1548898371 Accessed 69-2019

“4See J RockPteomtatyaBpubdaries: Exploring t(20@) Safe Op
14(2): 32 Ecology andSociety http://www.ecologyandsociety.org/voll4/iss2/art32/
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Wildlife in Peril: Can Environmental Courts Prevent Extinction ?
By: Jordan A. Lesser

The degradation of global ecosystems has finally become newsworthy. From the
climate crisis, frequent reports on severe global warming impacts from the International
Panel on Climate Change (IPCC) with corresponding worldwide protests, studies
indicating that bird populations have dropped by 29% in North America since 1970 445,
and that African elephants lost nearly a third of their number over a period of only seven
years*6have all beenprominent recent news stories. Many are warning that the Earth is
ent er i 1Bigth @rheea t0 E x tnwmmoch tipi taoomedmillion species of animals and
plants are faced with extinction. 447 Not, however, due to freak natural disasters, such as
the asteroid i mpact believed to have wiped ou
66 million years ago, but due to a force that remains indubitably quixotic and pervasive:
human activity.

Untangling the web of human-caused factors that can lead to species decline is
complex, as it is clear that the global economy built upon fossil fuel use negatively
impacts most every species, including ourselves. But reductions in wildlife populations
are notonly predicated on habitat loss, industrial activity, chemical useor other elements
of human civilization known to contribute to species declines; many statutorily protected
animals are illegally killed or captured due to the high value of their skins, teeth, horns,
tusks, meat or any one of countless other body parts. Global trade in illegal wildlife and
wildlife products trade has been estimated to be worth $7-$23 billion (USD) a yearby the
United Nations Environment Programme (UNEP).448 Environmental crimes as a whole,
incorporating forest products, fisheries and illegal mining operations reach a staggering
value of $91-231 billion dollars a year. To put in context, these valuations place
environmental crimes close to the level of global drug trade, counterfeiting and human
trafficking o and it is often these same international criminal syndicates that also engage
in illegal wildlife products trade. The massive value of wildlife and the increasingly
sophisticated syndicate operations undertaking poaching efforts often pose significant
challenges for enforcement, accountability, and prevention in developing nations that
lack adequate resources.

Wildl ife poaching has devastated animal populations across the globe. A 2019
study indicates that, while not at its 2011 peak of 30,000 per year, 1615,000 elephants are

45Jim Dal e8ki ésSi | Binktl i ons of North /Aaoaentfi¢ AsnericanB®iSepttmberHav e Vani s
2019)
<https://www.scientificamerican.com/art __icle/silent -skies-billions -of-north -american-birds -
have-vanished/ > accessed January 2020.
46Nji raj Chokshi and Jeffrey Gettleman, O6AfricamMewl ephant Porg
York Times 1 September 2016) https://www.nytimes.com/2016/09/02/world/africa/african -
elephant-population -dropped -30-percent-in-7-years.html> accessed 8 January 2020.
“47Aylin WoodWiagns Wdadre i ntMhbhes MER tl Bsitessfinsided&I(ne 2019)
<https://www.businessinsider.com/signs __ -of-6th-mass-extinction -2019-3> accessed 8 January 2020.
448 United Nations Environment Programme, UNEP-INTERPOL Report: Value of Environmental Crime up 26%
(Press Release, 4 June 20168ttps://www.unenvironment.org/news  -and-stories/press -release/unep -
interpol -report-value-environmental -crime-26> accessed 8 January 2020.
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poached in Africa annually, threatening the 350,000 total population with virtual
extinction in the coming decades?4° This population number has already declined by
97%, from 12 million African elephants, over the last century.450 Black rhinoceroses also
face staggering declines in populations, now numbering under 5,000, with recent spikes
in demand for rhino horn, used in traditional medicines and as a status symbol in China
and Southeast Asia. The species remainsextremely endangered, and the black rhino
could be extirpated from Namibia (home to over 40% of the remaining animals) within
ten years due to poaching,*51with reports indicating that the population has been reduced
by 97.6% since 196052

Since 1975, international law to prevent the loss of endangered species has been in

force. Known as the Convention on International Trade in Endange red Species of Wild
Fauna and Flora (CITES) 183 parties have joined this multilateral treaty, agreeing to
varying levels of protection for over 35,000 plants and animalsand the regulation of
wildlife and wildlife products trade. Despite CITES promulgatin g norms of conduct and
limiting trade of wildlife, effective implementation must occur at the nationa | level in
each member country, through domestic statute and effective enforcement. Yet to
effectively mitigate the shocking losses of wildlife species in the face of new threats legal
and governmental reforms are needed in the countries at greatest risk to losing iconic
wildlife species.

One such reform which is supported by international agreements, and, often,
constitutional provisions in nations found ed in modern times, is the creation of a
specialized environmental court system. This paper will address the benefits and
structures of various environmental courts i n existence, trace the forces behind their
development, and highlight their role in combating wildlife crime s, aswell as the future
of environmental courts across the globe.

l. M ultilateral Environmental Agreements create a baseline of principles to
establish environmental judiciary

Many international agreements lay out basic rationales to compel the creation of
an environmental court, often through enshrining rights and creating a policy framework
for environmental decision -making. One of the earliest global environmental initiatives
was the 1992 U.N. Conference on Enviraament and Develop ment, and the resulting 0 R i
De c | ar wahich statedin principle 10 that :

OoEnvironmental issues are best handled with the participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have appropriate

“4UniversityrotavYsrlk) epAfant poaching rates i n dEeendei n
Daily, 28 May 2019) sttps://www.sciencedaily.com/releases/2019/05/190528120331.htm > accessed
8 January 2020.
40News Desk, O6El ephants decl i nAdriccbGeog@phie® February 206 t han
<https://africageographic.com/blog/elephants  -decline-97-less-century/ > accessed 8 January 2020.
Bl evi Wi nchester, O0Rhinos 06Coul d Become Ext DalcBxprdssn
15 January 2015) https://www.express.co.uk/news/nature/552490/Save  -The-Rhino-says-rhinos-
could -become-extinct-in-just-over-10-years-time > accessed 8 January 2020.
452Sandra Garcia,6 Bl ack Rhi nos Fiorasnt Cliande (XEonyordt Bvey, H May 2018
<https://www.nytimes.com/2018/05/11/science/rhinos -africa-extinction.html > accessed 8
January 2020.
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access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their communities, and
the opportunity to participate in decision -making processes. States shall facilitate and
encourage public awareness and participation by making information widely available.

Effective access to judicial and administrative proceedings, including redress and remedy, shall be

providedo4s3

Over 170 nations agreed toprinciple 10, marking the fir st time that a multinational
accord recognized a public right to engage in environmental regulatory processes,
including providing government-held information and the right to participate in
government decision-making for individual or community benefit. Establishing such
rights only createsa pillar of lawmaking and government administration , however, if a
decision can be reviewed, if a wrong can be redressed, and if access to justice exists
through an independent judiciary. These core tenets transcend environment and
development concepts, instead offering a building block of modern governanc e
structures essential to nations governed by the people (Democracy).#>* The Rio
Declaration, as non-binding internat ional law, generates a series of important
governmental and procedural norms to drive the implementation and development of
environmental laws in nations across the world. Sustainable development, the
precautionary principle, and other foundational cruxes of environmental law agreed to
at the 1992 conferencebegan to create new expectdons and public awareness. Many
countries have begun to implement specialized environmental courts, in adherence to
principle 10.

A decade after the Rio Convention, and several years after the Convention on
Access to Information, Public Participation in Decision -making and Access to Justice in
Environmental Matt ers (Aarhus Convention), the Global Judges Symposium held in
Johannesburg, South Africa in 2002 advanced the international normalization of
establishment of environmental courts at the national level in furtherance of emerging
conservation-based processesand mechanisms. This Symposium was attended by 120
judges from across the world to develop a generalized framework for environmental law
interpretation. Members of the global judiciary convened in order to solidify their role in
providing positive outcomes for sustainable development and environmental protection ,

leadingt o the adoption of the oO0Johannesburg

Sustai nabl e DOkeeseglincipges@andunceéa global order for the importance
of the judiciary by stating: [we affirm that an independent Judiciary and judicial process
is vital for the implementation, development and enforcement of environmental law, and
that members of the Judiciary, as well as those contributing to the judicial process at the
national, regional and global levels, are crucial partners for promoting compliance with,

453 Rio Declaation on Environment and Developmeirinciple 1Q U.N. Doc. A/CONF.

151/26/Rev.1 (vol. 1) (Jan. 1993) (emphasis added).

454 United Nations Stakeholder Forum for a Sustainable Future, Review of Implementation of the Rio Principles
(Study, December 201} 67
<https://sustainabledevelopment.un.org/content/documents/1127rioprinciples.pdf > accessed 8

January 2020
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and the implementation and enforcement of, international and national environmental
law. 6455

Foundational concepts of environmental adjudication , established at the
international level through Multilateral Environmental Agreements (MEAS) , create
norms and mechanisms for countries to implement. While cultural factors can shape the
existence, the lack thereof, or the structure of a specialized court system, the
environmental degradations that impact the public are often similar across the globe.
Many face air pollution, water contamination, land use pressures, and are aware of the
impacts of a changing climate, including vast losses of wildlife of nearly every type.

Many countries that have implemented or revised their constitution in the years
following the Rio Declaration, often expressly include environmental rights for their
citizens, folding them into long-established fundamental human rights .4%6In these newer
national constitutions, often in developing nations, the emergence of environmental law
as a discrete fieldi n t h swag dtiteOconcurrent with formation of a constitution, or
had become anexpected role of government with constitutiona | underpinnings. In this
sense, environmental law was not conformed to the mold of an existing governmental
framework, as seen in the United States and Western Europe, but rather could be
ingrained as a foundational constitutional tenet eitheratacountryd s bi rt h  ( Nami b |
through significant structural reform (Kenya ; India).457 With constitutional backing ,
Environmental Courts & Tribunals (ECTs) have a clear rationale for formation and can
serve an important role in preventing environmental degradation , including wildlife
poaching.

Il Constitutions promote creation of environmental courts

Since the environment al movement of t he

including constitutions, often expressly grant ecological rights, the right to a healthy

environment or sustainable use of natural resources. Courts, in turn, may use these

guarantees of broad rights to allow for rulings that resolve cases in ways that implement

novel approaches to conflicts, or expand the scope ofconstitutional provisions to enhance

a nationds envi r olrhenvaited NationsrSpegial Ragporiteor on Human

Rights and the Environment has acknowledgedthe | mportance of the ¢
recognizing consti tuti onal environment al rights, S
judiciary, it has helped to provide a safety net to protect against gaps in statutory laws

and created opportunities for better access to justiced*>8 And the UN also notes an

increase ofo [ aurfs in many countries € increasingly applying the right, as is illustrated

455The Johannesburg Principles on the Role of Law and Sustainable Development adopted at the Global Judges
Symposium held in Johannesburg, South Africa [2002] 1
<http://eufje.org/images/DocDivers/Johannesburg%20Principles.pdf > accessed 8 January 2020
456 Syitilana Kravchenko & John E. Bonnie,Human Rights and the Environment: Cases, Law and Pd&arolina
Academic Press2008) 3.
457 Domenico Amirante, Environmental Courts in Comparative Perspective: Preliminary Reflections of the National
Green Tribunal of India29 Pace Envt L. Rev. 441 at 444 (2012).
458 UN General Assembly Human Rights Council, Report of the Special Rapporteur on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable envirf@@h&n
<https://undocs.org/A/HRC/37/59 > accessed 9 July 2020.
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by the interest in the regional judicial workshops held by the United Nations
Envi r onment Programme and 4°he Speci al Rapport el
I n a report on government al 0good practice
the UN makes <cl ear t hat 0O[g]J]ood practices re
remedies are often aimed at overcoming three major obstacles: standing to sue, economic
barriers, and | ack of judici alinecspStateswharee i n e
the right to a safe, clean, healthy and sustainable environment is recognized in the
Constitution, individuals and nongo vernmental organizations have standing to bring
| awsuits based on the violation#f this right
Vital to the effectiveness of an environmental court, as affirmed by these UN
reports, is improved access to justice fom an independent judiciary, first detailed in the
Rio Declaration and the Aarhus Convention. Ann independent environmental judiciary
is paramount in ensuring critical human and environmental rights, especially: o0 [ teh
access to justice and/or effective remedies are cenied at the national level, regional
courts, tribunals and committees can play an important role . 48! Countries, of course, take
different approaches to how their environmental court systems function, leading to
varying levels of success and degrees of rebrm.

A. Kenya

For example, one of the countries hardest ht by the poaching crisis, Kenya,
finalized a new Constitution in 2010, requiring the creation of the Environment and Land
Court (Kenya ELC). Amazingly, the Kenya ELC contains progressive environmental
principles from the Rio Declaration and Johannesburg principles within its enabling
statute:

In exercise of its jurisdiction under this Act, the Court shall be guided by the
following principles i

(a) the principles of sustainable development, including;

(1) the principle of public participation in the development of

policies, plans, and processes for the management of the

environment and land,;

(i) the cultural and social principles traditionally applied by any
community in Kenya for the management of the environment or natural
resources insofar as the same are relevant and not inconsistent with any
written law;
(i) the principle of international cooperation in the management of
environmental resources shared by two or more states;
(iv) the principles of intergenerational and intra -generational equity;
(v) the polluter -pays principle; and
(vi) the precautionary principle . .. .462

Kenya, with creation of this specialized ELC, effectively codified the baseline
environmental mechanisms which the Unite d Nations Environment Programme seeks to
promulgate through MEAs as international environmental law and judicial norms. By

459 |d.

460 UN General Assembly Human Ri ghts Council, Right to a healthy environment: good practi(2320) 7
<https://undocs.org/en/A/IHRC/43/53 > accessedl July 2020.
4611d at 8.
462 Environment and Land Court Act (2011) Cap. 12A 19 §18 (Kenya).
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including in statute the precautionary principle, polluter -pays principle,
intergenerational equity, traditional cultural and social principles, and public
participation in land and environmental management processes as the formative lens for
the ELC to approach adjudication, Kenya is ensuring that these judicial officials will
(ideally) have professional specialization to meet these requirements. The now decade-
old court has strengthened the environmental rule of law and environmental justice, in
accordance with its organic statute, by ruling in favor of good-faith public participation
processesand establishing a duty for state agencies to make accessibleall relevant
information during environmental proceedings .463 The ability, or indeed the duty, of an
environmental court to compel sustainable management of natural resources can reshape
the approach for adjudication of wildlife crime a nd the wildlife products trade, enabling
a long-term approach to ecological impacts that often occur over a timeframe that spans
multiple generations.

Intergenerational, precautionary, and sustainable approaches to wildlife and
environmental management can be effective precisely because they allow for a science
based and/or years-long remedy that transcends the push-pull of the rapid political
cycle, which can foster shifting regulatory targets. Also, the codification of international
cooperation for environmental resource management acknowledges that natural
resource distribution rarely corresponds with political boundaries. 464In some locations,
ECTsare established with geographic jurisdictions based on river basins and population
pressures (Sweden) or indigenous communities (Canada), again reflecting that
environmental needs and solutions do not always conform to the lines on a map. 465

Accordingly, an independent judiciary servesas a critical backstop in enforcing
domestic environmental laws as well as integrating the human rights and environmental
provisions of international agreements to ensure consistent application of these
fundamental values. 466

B. National Green Tribunal of India

Also in 2010, India created aNational Green Tribunal (NGT) d one of a growing
list of developing nations that have empowered a specialized environmental court to deal
with this complex area of jurisprudence, and ease acess for the public to bring a
complaint to address an environmental problem .467
Rather than a full court, however, India put in place a tribunal , reflective of
national characteristics and their particular legal system, as well as unique constitutional
and administrative nuances. 468 There can be wide variance, based on what is preferred in
each country, for environment al courts to or
judicial branch bodies with highly trained staffs and large budgets all the way to simple,

463 Joyce Lutomia,6 Kenya CJ Highlight s Ne glenyadewPAgentye2s JuneR2014)i r on ment 6
http://kenyanewsagency.go.ke/en/?p=27531 accessed 8 January 2020.

464 SeeBrian J. Preston,Benefits of Judicial pialization in Environmental Law; The Land and Environment Court of

the New South Wales as a Case Stirhce Environmental Law Review, Winter 2012, at 42829.

465 George Pring & Catherine Pring, Greening JusticeCreating and Improvindgnvironmental Courts and Tribunals

(2009)31 <https://www.eufje.org/images/DocDivers/Rapport%20Pring. pdf > accessed 8 January

2020
466 |9

467 Domenico Amirante, Environmental Courts inComparative Perspective: Preliminary Reflections of the National
Green Tribunal of IndiaPace Environmental Law Review, Winter 2012, at441
468 (.
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underfunded village ECs that handle environmental cases one day a month with rotating
judg*si mi | arl y a range flom complex admigistrative -branch bodies
chaired by ex-Supreme Court justices, with law judges and science-economics
engineering PhDs, to local community landuseplan ni ng boar ds wi t*A no | &

The permissiveness of the Indian constitution in affirming principles of
environmental protection gradually shifted since its first form , dating to independence
from the British Empire in 1950 which lacked any environmental provisions, to
amendments from 1976 requiring that othe Stat
the environment and to safeguard the forests
affirming a similar fundamental duty foreachciti zen o0t o protect and i mp
environment including forests, lakes, rivers and wildlife, and to have compassion for
living creature s. 43! Following these constitutional amendments, and also based on the
existing constitutional right to life and p ersonal liberty, the Indian Supreme Court
became enmeshed in environmental policy beyond the standard judicial role of
interpretation and adjudication of law.472Si n c e a b the Gourtth8s8a@ dawn new
principles to protect the environment, reinterpre ted environmental laws, created new
institutions and structures, and conferred additional powers on the existing ones through
a series of illuminating directions and judgments. 6473 It is striking for a court to use its
authority in such an expansive manner, but the perception was that the judiciary: o f ar
from being substitutes for legislative powers & provide authority to the environmental
legislation through judicial enforcement and interpretation, ensuring consistency and
stability to environmental framewo r k474 A former Chief Justice of the Supreme Court of
India, B.N. Kirpal , remarked in 2002 that oi t has freq
protect environmental interests, due to the sketchy input from the legislature and laxity
on the part of 9By 2089dheindian katv Cammisstonissded a report
that called for creation of a National Green Tribunal, and a bill was introduced. 476

With decades of experience in environmental adjudication, the court system saw
the need to recommend and, after some debate, establish thisSNGT through legislation.
Here the creation of the tribunal was not a mandate upon the judiciary, nor seen as an
affront to the sitting judges (as in the United States where the ideal of the generalist-but-
still -expert court was influential in a 19700 s report by the Depar
recommending against establishing a dedicated environmental court), but instead it was
requested by the court itself.

469 United Nations Environment Programme, Environmental Courts and Tribunals: A Guide for PoliMakers
(2016) 1.
470 |qd.
471|ndia Const. art. 48 & art 51A(g) available ahttps://www.india.gov.in/my  -government/constitution -
india/constitution -india -full -text
472 Svitilana Kravchenko & John E. Bonnie, Human Rights and the Environment: Cases, Law and Policy
(Carolina Academic Press 2008) 69.
473 SeeGeetanjoy Sahu, IMPLICATIONSOF | NDI AN SUPREME COURT®&#GR | NNOVATI ONS
ENVIRONMENTAL JURISPRUDENCE (2008) 3 <http://www.lead -journal.org/content/08001.pdf >
accessed 8 January 2020.
474 Domenico Amirante, Environmental Courtshi Comparative Perspective: Preliminary Reflections of the National
Green Tribunal of India29 Pace Envtl. L. Rev. 441 at 44445 (2012).
475 Svitilana Kravchenko & John E. Bonine, Human Rights and the Environment: Cases, Law and Pait§9 (2008).
4761d at 461.
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Environmental redress was undoubtedly becoming increasingly important in a
country with a population increasefrom 361 million in 1950 to 1.339 billion today. It was
also well understood that access to effective remedy was a fundamental element of the
Rio Declaration and that any environmental laws on the books were worthless without a
way for the public to engage with the courts . Thetribuna | 6 s ctatgtenmdecseveral
novel judicial practices an essential part of the NGT. Based on decades of experience with
environmental law at the Supreme Court, the tribunal is comprised of anywhere from 21
to 41 members, but they are split between judges who hold degrees in the sciences with
relevant experience in environment and forestry, and technical experts with government
or community organization experience in the environmental field. 477 The recognition of
a need for technical expertise in adjudicating complex environmental cases is
groundbreaking, and based on the experiences of the Supreme Court of India and
reflected in case law from as long ago as 198878 Indeed, neighboring Bangladesh has
identified weaknesses in their own environmental court st ructure which wa
designed to accommodate expert knowl edge ove
knowledge is specially required for the determination of level of pollution which can
constitute a violation of envi r o spesahzéda | [ aw
environmental law training is required for judges appointed to the Bangladesh
environmental court system. 479 However the Indian system is not without criticism, as
the scope of scientific expertise may be too narrowly focused on the engineering and
technology fields, per the National Green Tribunal Act, despite the relevance of other
disciplines in resolving complex environmental law cases.
Provisions detailing standing procedures identified severalways to trigger access
to the NGT, providing for one of the most, if not the most, liberalized mechanisms for
bringing a case to an ECT anywhere inthe world. One can bring a suit wh
direct violation of a specific statutory environmental obligation by a person by which , (A)
the community at large other than an individual or a group of individuals is affected or
likely to be affected by the environmental consequences (B) or the gravity of the damage
to the environment or property is substantial ; (C) or the damage to public health is
broadl y me*¥Additioaally| amy. pérson can bring a suit, without a lawyer, by
sending an email or letter to the court, which enablesthose who lack economic resources
to still seek justice through the rule of law .481
This approach clearly provides very easy access to the courtsto a degree that some
might find too permissive,482 yet ensuring no undue barriers limit environmental
complaints may help address one of the root causes of wildlife poaching: corruption. 483
Still, one critical caveat limits the ultimate effectiveness of the court. Each expressly

477 The National Green Tribunal Act §4,85.
478 SeeM.C. Mehta v. Union of India and Shriram Foods and Fertilizer {1986(2) SCC 176}
479 SeeEnvironmental Law of Bangladesh: Environmental Courts and Judicial Activism 8 Weaknesses of the
Environmental Court § 7A:14
480 The National Green Tribunal Act § 2(m)(i).
481 Pring & Pring, Specialized Environmental Courts and Tribunals at the Confluence of Human Rights and the
Environment,11 Or.Re v . I nt ol L. 301 at 323.
482 Id.
483 SedUNITED NATIONS OFFICE ON DRUGS AND CRIME, World Wildlife Crime Report: Trafficking in protected
species(2016 <http://www.unodc.org/documents/data -and-
analysis/wildlife/World Wildlife Crime Report 2016 final.pdf > accessed 8 January 2020.
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enumerated statute that defines the jurisdiction of the National Green Tribunal ,484 often

praised as a way to eliminate wuncertaihatly abo
should come before the tribunal, applies to only civil cases and not criminal offences. For
this reason, to date, the Wildlife Act is not included in 0Schedule , 6 detai ling

tri bunal 6s anduwidifescdmes will rmincpme before the Gre en Tribunal of
India. This oversight seems ripe for citizen complaint through liberalized standing

measures, or for the Supreme Court to remedy though an innovative ruling that compels
a change to the tribunalds structure.

A recent United Nations report co nfirmed, in an assessment of illegal trade in
African Elephant ivory , that corruption of local, regional, national officials, including
park rangers, customs officers, and other conservation specialists, is often fundamental
to a successful flow of black-market goods. The risk of confiscation also drops
significantly if the officials themselves are engaged in the scheméss Despite the influx of
criminal syndicates and the corresponding rise in highly -advanced poaching techniques,
this UN report indicates re liance on those with special access to endangered animals or
authority within a nationds bureaucracy to pr
reliably export wildlife products to meet demand. 486 India is not immune to these
pressures, and in 2016 four park employees were arrested for involvement in poaching
endangered one-horned rhinos, and aforest ranger was arrested after police found illegal
tiger skins and ivory in his house.#87 All of these arrests were in the Kaziranga preserve
in northeastern India where wildlife guards are authorized to use ashoot-to-kill policy
on anyone they suspect of poaching#88 Records indicate that over sixty people have been
killed there in nine years. 489 With high risk to poachers in this pres erve, syndicates may
prefer to find a compromisable official to do the kiling and collecting of wildlife
products, under the cover of government legitimacy. Wi t hi n |l ndi ads <cour
allowing for simple filing of a case directly with the NGT combined with permissive
standing, could serve as a critical way to combat wildlife poaching without reporting, for
example, asuspectedpoaching within a pr otected areato other officials who may also be
complicit.

C. South Africa

Not all environmental ECTs favored by the court system show the same
institutional durability as in India, however. For example, an environmental court
(SAEC) was established in the Western Cape Province in South Africain 2003 4% The
SAEC was originally established to combat wildlife crime, providing a forum to

484 |ncluding inter aliai n 0 S ¢ h efdectioa 14bfcthe National Green Tribunal Act: The Water (Prevention
and Control of Pollution) Act, 1974 & 1977; The Forest (Conservation) Act, 198Q The Air (Prevention and
Control of Pollution) Act, 1981; The Environment (Prot ection) Act, 1986; The Biological Diversity Act (2002).
485|d at 28.

486 .

87Seegd UN report confirms corruption is biggest threat to ivory

(Survival International, 14 June 2016)<http://  www.survivalinternational.org/news/11312 > accessed 8

January 2020.
488 (.

4891d.

490 M |ICHAEL FAURE & WILLEMIEN DU PLESSIS THE BALANCING OF INTERESTS INENVIRONMENTAL LAW IN AFRICA 424
(2011).
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prosecute abalone poachers who were damaging coastal marine parks*! Upon its

founding, the Mi ni st er of the Environment <call ed
syndicates 0 aimdidated the governmentd s broader consewasat i
resolutely odet er mi ned to break these syndicates

r e s o u #2dmnwsediabte success was realized with afirst-year conviction rate of seventy
percent for wildlife crimes cases, up from ten percent in prior years. 493

Ultimately leading to its undoing , the SAEC (including a second court established in
2007) was created and implemented by the South African court system. However,
without a legislative mandate for its establishment, the SAEC was subsequently shut
down in the face of a growing unwillingness of the court administration to provide
funding and facilities. 494 The South African example shows great promise for achieving
better outcomes in wildlife cri mes cases, but alsodemonstrates that domestic law
authorizing an environmental court is crucial to ensure a specialized ECT& existence
through out the ebb and flow of domestic political and economic cycles. It also
underscores the need toframe an effective environmental court, which ideally prevents
degradation and theft of natural resources, as a mechanism to encourage sustainable
development and a healthy environment that provid es tourism, ecological and
agricultural benefits . Securing a steady inding stream for a dedicated environmental
court is simplified with a tacit understanding that effective adjudication is in the public,
and national, interest.

. Structural advantages of a specialized national environmental court

Several definitive studies based ona review of national environmental courts and
tribunals have clarified what structural advantages a specialized judicial forum can
provide . Specificaly, a dedicated environmental court could be expected to provide the
following systemic advantages: (1) expertise via specialized training and exclusive
jurisdiction for expert environmental courts; (2) efficiency; (3)visibility (of
environmental crimes and judgments); (4) reduced cost (rules and procedures could be
adapted to lower costs); (5)greater uniformity in the application of laws and precedent;
(6) standing could be more broadly defined to enhance access; (7kommitment to
environmental justice; (8) government accountability (the court could provide oversight
of executive and ministry policy); (9) prioritization; (10) creativity by using flexible rules
of procedure and/or evidence; (11) alternative dispute resolution could be implemented;
(12)issue integration (with respect to wildlife poaching and organized crime, many laws
may be required for effective prosecution, outside the scope of traditional environmental
management); (13)remedy integration; (14) public participation, with enhanced Intern et-
based information for reporting; (15) public confidence (the public could be more
confident that wildlife crimes were being dealt with adequately); (16) problem-solving (a
dedicated court could look at the issue of wildlife poaching broadly, to solve th e problem
through all appropriate legal means); and (17) effective judicial interpretation (through

491 Bouth Africa Sets Up New Environmental CoéitAfrol News,24 February 2004)

http://www.afrol.com/articles/11360 accesed 8 January 2020.
492 Id.

4931d.

494 SedAURE & DU PLESSIS
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interpretation and rulings a dedicated court could give teeth to environmental laws and
constitutional environmental provisions). 49

V. Mobile Environmental Courts: Bringing Justice to the Wilderness

As a part of earlier research for a public interest law group, the author traveled to
Namibia with a team of international lawyers in 2016 and 2017 to learn about their
wildlife poaching crisis and develop a report in conjunction with local experts. One
popular recommendation, presented before a workshop of 60 government officials and
stakeholders, was to create an environmental court to better apply the rule of law to
wildlife crimes in the face of increased crimi nal syndicate activity across the country.
Namibia has the second lowest population density of any country (behind only
Mongolia), and illegal poaching often happens in remote deserts and isolated
communities far from administrative centers that would usua Ily host a regional court.
Accordingly, to hold a trial on environmental matters within a reasonable timeframe,
justices would need to travel to various locations by establishing a mobile court.

Certain logistical issues arise with a mobile court th at would need to be addressed,
and are not challenges unigque to the Namibian context. These issues include the schedule
of the court, managing case flow, and organizing matters so that they are heard in a timely
manner, but with geographic rotation. These are important considerations to ensure that
a mobile court is effective and cases are processed in a timely manner. They are not,
however, reasons to avoid implementing mobile courts. Indeed, mobile courts already
exist in many countries and have had a substantial amount of success.

According to a report provided by the United Nations Development Programme
(UNDP) about mobile courts in Sierra Leone, Democratic Republic of the Congo (DRC),
and Somalia, along with pre -crisis courts in the Central African Republic, implementation
of mobile courts has led to improvements in the rule of law and judicial efficacy .49 These
successes include increased access to justice for remote communities, reducing the
backlog of cases in the lower courts, and strengthening the role of the formal justice
system in areas where traditional justice mechanisms are prevalent497 In the DRC, the
mobile courts have also served justice on defendants who thought that they were
untouchable in the remote areas where they were carrying out their crimes.4% Each
success hasnot come without challenges, however, and the UNDP report describes

495 SeeGEORGEPRING & KATHERINE PRING, U.N. ENV & PROGRAMME , ENVIRONMENTAL COURTS AND TRIBUNALS : A GUIDE
FOR PoLIcY MAKERS 13-14 (2016) GEORGEPRING & KATHERINE PRING, GREENING JUSTICE: CREATING AND |IMPROVING
ENVIRONMENTAL COURTS AND TRIBUNALS 14-16 (2009) MALCOM GRANT, REPORT TO THE DEPARTMENT OF ENVIRONMENT ,
TRANSPORT AND THE REGIONS 2-3 (2000) U.N. ENv & PROGRAMME , UNEP GLOB. JUDGES PROGRAMME , APPLICATION OF
ENVIRONMENTAL LAW BY NATIONAL COURTS AND TRIBUNALS: PRESENTATION 9: REMEDIES IN ENVIRONMENTAL CASES
https://iwedocs.unep.org/bitstream/handle/20.500.11822/20277/Remedies  -Environmental -

Cases.pdf?sequence=1&isAllowed=y (accessed 1 January 2020)

49 SedVionica Rispo, U.N. Dev. Programme, Eval uati on of UNDPG&s Support to Mobile
Democratic Republic of the Congo and Somalia 67, 1014, 1617 (May 2014),
http://www.undp.org/content/undp/en/homel/librarypage/crisis -prevention -and-recovery/evaluation -of-

undp -s-support -to-mobile -courts-in-drc--sierra-leo.html.

497 1d.

498 Michael Maya, Am. Bar Assdn Rul, Mobie Couttsanthe IDemiodraticiRépiblic ef Congo:
Complementarity in Action? (Dec. 2012),
https://worldjustice project.org/sites/default/files/mobile_courts_in_the_democratic_republic_of congo_maya
.pdf.
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significant complications to developing mobile courts across all three African countries:
(1) sustainability and funding, (2) planning and logistical i ssues, and (3)ack of
awareness of the legal process by userd?® These limitations and concernsare prevalent
across the developing world.

A. Sustainability and Funding

Funding and sustainability directly impact long -term viability. The mobile courts
examined were all, to varying degrees, funded by international organizations , such as
UNDP, rather than domestic governments.50° Where high levels of funding were
provided, donors often directed the courts to prioritize certain cases and the mobile
courts were seen as unsustainable due to lack of funding certainty. Additionally, these
outside benefactors could, at least in theory, exert undue influence and introduce a limit
on the autonomy of any court excessivelydependent upon international funding .501 The
courts seen as most sustainable were those where the government provided a separate
budget to operate the courts, perhaps supported by a smaller amount of international
donor funds. 502

While it would be desirable for international funds to contribute to establishing a
Namibian environmental court and, specifically, to training the judges and special
wildlife crimes prosecutors, it would be ideal for the Namibian government to allocate
annual funds to the operations of the courtinthe samemanner i n whi ch Namib
courts are funded. Also, it should be made clear to donors, including in statute, that they
do not have the authority to direct the court to prioritize certain cases or otherwise affect
the operations of the court. This is important in order to maintain the independence of
the judiciary and for long -term efficacy of the court.

B. Logistical and Planning Issues

The mobile courts reviewed in the UNDP report fell into one of two categories in
terms of planning: (1) ad hoc court sessions where a court session could be requested by
the parties or when the judiciary deemed it was needed; or (2) planned, timetabled
sessions®%3  Although the ad hoc sessions, particularly in the DRC, proved useful in
reducing the backlog of cases wherethey were most needed, they also tended to be costly
and, ultimately, somewhat inefficient. 504 In addition, some defendants suffered from
prolonged detention due to delays in the arrival of the mobile courts. 505

Courts that followed the second approach and scheduled a mobile sitting in
advance had more success% There are various ways to accomplish this logistically. For
exampl e, every year, Sierra Leoneds Chief Ju
locations and the schedule for the mobile high court.507 Also in Sierra Leone, the mobile
magistrate courts had more flexibility in selecting their locations and schedule to cover

499 SeeRispo, supranote Error! Bookmark not defined. , at 7, 11, 1415, 1821.
500 See idat 6, 10, 16, 20see alstlaya, supranote Error! Bookmark not defined. , at 3436 (with endnote #4 delineating the
major international foundations and governments that had helped fund maobile courts in the DRC).
501 SeeRispo, supranote Error! Bookmark not defined. , at 6, 1920, 2728.
502 See id.
503 Id. at 24-25.
504, Seeidat 11, 20.

505 Id.
506 Id. at 24-25.
507 Id. at 6.
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eight stations.5%8 This method provided more certainty to the circuit tour than in the other
countries examined® A mobi |l e courtds schedule could be
even quarterly based on the caseload need and population and geographic factors unique
to each country. In Namibia, there could also be an option for a regional matter to be
expedited in Windhoek or another particular regional center by petition if the issue were
egpecially time -sensitive. This procedure could be used in any jurisdiction to ensure
timely access to judicial remedy, in the spirit of the Rio Declaration.
C. Lack of Awareness of Legal Process

A third major issue identified in the three African countries described in the UNDP
report was a lack of awareness of the legal process, whichcan hinder operation of the
courts and reduce social integration of legal norms .510 |n Sierra Leone, the absence of
witnesses in court produced high levels of adjournment rates. 511 It was reported that the
courts often drew a large number of individuals who were interested in learning about
court process but, in some areastraining programs were needed to successfully boost
knowledge of legal procedures and rights .512 The same issue was found in Timor Leste,
but there, efforts were made to run legal awareness initiatives simultaneously with the
mobile court hearings.53  Running the sessions simultaneously proved to be
oexceptionally challenging, 6 and eventwually a
awareness sessionsi4

A lack of awareness of the legal process, however, is not a problem that is unique
to mobile courts but rather can adversely impact the judicial system as a whole. The
specialized training that should be cultivated for an environmental court and special
wildlife -crime prosecutors would help ensure that judges and prosecutors are adequately
trained in such issues. Namibia, or any jurisdiction, may also consider a legal awareness
initiative, particularly in the communities that have seen a significant amount of
poaching and in which mobil e courts would sit, to educate the public about these new
courts and how they would work. Such educational outreach could take place in
conjunction with educating citizens about any new changes to the wildlife -crime and
environmental legislation that may be adopted, including stricter penalties, and could
also have the effect of deterring wildlife crimes.

V. The Future of Environmental Courts

508 Id.

509 See idat 6-7, 11, 13.

s10 Seeidat7, 11, 14, 19, 21, 25.
s11 Id. at 7.

512 Id. at 21.

513|d. at 17.

514 Id.
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't i s cl ear a ssthatglobalenyironmentdi @ns@olishésHis on the
rise. Issues of justice related to climate changed!s pollution and waste, 516 and yes, loss of
biodiversity, 517 among other interrelated ecosystem-wide concerns are featured
repeatedly in majornewsoutletsacr oss t he gl obe. I ndeed, Ti me
of the Year was sixteen-year-old climate change activist Greta Thunberg, further
cementing environmentalism as a modern cause célebre and hinting at the burgeoning
public demand for environmental prote ctions.518

Does this renewed interest in environmental redress, while often politically -
focused, also embracea heightenedr ol e f or a 0 gAnemalysis cgmpletedc i ar y ?
for the United Nations Environment Programme i ndi cates a recent 0e
specialized environmental courts and tribunals (ECTSs), leading to a dramatic shift in, and
increased prominence of, environmental adjudication .519 Showing a swift growth in
ECTs, from 350 worldwide i n 2009,to over 1,200 ECTs in at least 44 countriedby 2016,
this proliferation is attributed to a rising public outcry. 520

oCal l s for i mproved access t o environmi

environmental rule of law, sustainable development, a green

economy and climate justice are being heard around the world. In

response, policy makers, decision makers and other stakeholdersd

legislators, judges, administrative officials, business and civil society

leaders d are responding by taking a hard look at their governance

institutions a nd are creating new judicial and administrative bodies

to improve access to justice and environmental governance. ECTs

are increasingly being looked to as the logical solution to the existing

barriers in traditional justice systems. ¢521

With the rebirth of environmentalism as a top-tier issue for peoples across the
globe, and recognition of the critical role that a specialized judiciary can play in protecting
and empowering environmental protections, ecological benefits, and the human right to
a healthy environment, it is clear that ECTs will be at the forefront of conservation

515 Andrew Freedman, Jason Samenow, Rick Noack and Karly Domb Sadof,&limate change in the 2010s: Decade of
fires, floods and scorching heat wavesd(Washington Postl January 2020)

<https://www.washingtonpost.com/graphics/2020/weather/amp -stories/climate -change-in-

the-2010s/> accessed on 8 January 2020 A the decade closes, there is a growing recognition that climate
change is having more calamitous impacts on ecosystems and human society than expected, and scientific concern

over tipping points that no | onger seem as distant. 6

516 aura Parker,tiotwe WadbPepPénd On | t. NMatonal\zedgraphiddDneadd® i ng i n |t
<https://www.nationalgeographic.com/magazine/2018/06/plastic -planet-waste-pollution -

trash-crisis/ > accessed on 8 January 2020.

57Br i an REesipeki,ed the world |l ost this decade: This decade ha

great biodiversity 8(Vox, 9 December 2019xhttps:// www.vox.com/energy -and-
environment/2019/12/9/20993619/biodiversity  -crisis-extinction > accessed on 8 January 2020.

S18See Environment al Voter Project, O0Ex pl ®ODecember2019% f U. S. Votin
https://www.environmentalvoter.org/sites/default/files/documents/report -exploration -us-

voting -behavior-attitudes.pdf St at i ng 014% of r e g adslressingelinate ahdangerasd now | i st 0
protecting the environmentdé as their #1 priority over all ot

519 SeeGEORGEPRING & KATHERINE PRING, U.N. ENV & PROGRAMME , ENVIRONMENTAL COURTS AND TRIBUNALS: A
GuUIDE FOR PoLicY MAKERS 1 (2016)

5201d at 1-2.

521|d.

2020 Resolution Jourral PAGE 91


https://www.washingtonpost.com/graphics/2020/weather/amp-stories/climate-change-in-the-2010s/
https://www.washingtonpost.com/graphics/2020/weather/amp-stories/climate-change-in-the-2010s/
https://www.nationalgeographic.com/magazine/2018/06/plastic-planet-waste-pollution-trash-crisis/
https://www.nationalgeographic.com/magazine/2018/06/plastic-planet-waste-pollution-trash-crisis/
https://www.vox.com/energy-and-environment/2019/12/9/20993619/biodiversity-crisis-extinction
https://www.vox.com/energy-and-environment/2019/12/9/20993619/biodiversity-crisis-extinction
https://www.environmentalvoter.org/sites/default/files/documents/report-exploration-us-voting-behavior-attitudes.pdf
https://www.environmentalvoter.org/sites/default/files/documents/report-exploration-us-voting-behavior-attitudes.pdf

Environmental Crimes
measures in the 23 century. As discussed, a strong court system, providing
accountability and consistent rulings, can hold those who commit wildlife crimes
accountable, and ideally, catalyze effective enforcement and give teeth to domestic
environmental laws and implement the princip les of international agreements, including
preventative measures.

Humanity sits at the crux of unprecedented environmental degradation: The Sixth
Great Extinction, climate change, waste and plastics disposal with a skyrocketing global
population & these are challenges that must be confronted now, before any control over
the outcome becomes merely an illusion. As John Muir reminds us to look beyond
anthropocentrism : be[ wotld, we are told, was made especially for man A a
presumption not supported by all the facts . %82

522 John Muir, A Thousand Mile Walk to the Gyl{Houghton Mifflin Company 1916)
2020 Resolution Jourral PAGE 92



Environmental Crimes

"Unprecedented Development in Kerala and the associated risks to life"
By Dr. Dayana Maliyekkal

OEven a whole society, a nation, or even all simultaneously existing
societies taken together, are not the owners of the globe. They are

only its possessors, its usufructuaries, and | ike boni patres familias,
they must hand it down to succeeding generations in an improved

7

condition. o
Kar | Mar xds Capital (

Introduction

Kerala is known n#aysall dver thé worldo due to the scenic beauty and
the beautiful climate of the state. Its tourism industry attracts a lot of people. The famous
Western Ghats which runs through many districts of t he state and the three Ramsar sites
(the protected wetlands) and many other features are praiseworthy . But in the past few
decades the commercid interests of people have given way for much unprecedented (that
has never happened or existed before)development523 and consequent environmental
problems and pollution of the pristine purit y of all the ecologically fragile 524 areas. The
vanishing paddy fields and wetlands 525 for commercial buildings and house sites are
some aspects of it.

Flood in 2018

In 2018 the state withessed a greatrisis due to severeflooding. The state experienced an
abnormally high rainfall from 1 June 2018 to 19 August 2018. As per the data, Kerala
received 2346.6 mm of rainfall from 1 June 2018 to 19 August 2018 in contrast to an
expected 1649.5 mm of rainfall. This rainfall was about 42% abovethe normal. Further,
the rainfall over Kerala during June, July and 1st to 19th of August was 15%, 18% and
then 164% respectively, above normalrainfall for the period. Due to heavy rainfall 526, the
first onset of flooding occurred towards the end of July. A severe spell of rainfall was
experienced in several places on the 8th and 9th of August 201827. The 1-day rainfall of
398 mm, 305 mm, 255 mm, 254 mm, 211 mm and 214 mm were recorded atarious

523 According t o Cambridge law dictionary oDevelopmentémeans o0t he process in which
something grows or changes and becomes more advanced: healthyg owt h and devel opment 0
< https://www.soas.ac.uk/cedep -demos/000 P501 USD K373éDemo/unitl/page 12.htm>

accessed on 0810-2019
524 Ecologically fragile are is an extremely sensitive and highly vulnerable ecological are with high
susceptibility to anthro pogenic stress, highly altered natural habitats, seriously threatened
biodiversity, and very delicately balanced and unstable abiotic and biotic conditions. Available in
<https://www.plantscience4u.com/2018/07/ecologically  -fragile -area.html> accessed on 36-2019
525 From 8.8 Hundred thousand hectares in 197071, in 2018 the state was left with an estimated1.67
hundred thousand hectares of paddy land
526 )Why Kerala floods ki lled so many, destroyed so mucho Prabhash K Dutta, India Today,
NewDelhi
52https://www.undp.org/content/dam/undp/library/Climate%20 and %20Disaster%20Resilience
/PDNA/PDNA Kerala India.pdf accessed on 1710-2019
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districts on 9 August 2018. This led to further flooding in several places during 8-10,
August 2018. The water levels in severaldamswere almost near their Full Reservoir Level
(FRL) due to continuous rainfall from 1st of June, so water needed to be released from
the dams. Another severe spell of rainfall started fro m the 14th of August and continued
till the 19th of August, resulting in disastrous flooding in 13 out of 14 districts . So, while
the state was already flooded, 35 dams were discharging water, with all their gates
opened at the last minute>28 The flood damage could have beenreduced by 2040 % if
the dams and reservoirs released the water slowly in the two -week period when the rains
had subsided. The state did not have an advanced warning system in place529 They
released water from the dams only once the danger levels, i.e. levels at which the damsd
structures can be damaged were reached.
Even before government agencies could reach flood victims, survivors started conducting
relief operations in Kerala. The floods in Kerala reveal poor planning and nature's fury
towards its destruction. During th is demanding time all of Kerala was united. The
significant aspects of the rescue and relief operations were undoubtedly the calm
coordination between the multitudes of civil actors from government officials to fisher
folk , highest professionals to school children, all of whom turned up when they were
needed the most. Schools, churches, temples, universities, commercial complexes were
all converted to temporary relief camps in almost no time.
Much before the Navy and th e Coast Guard cameto rescue people from Kerala's sinking
villages and towns, the locals, sensing the ferociousness of the floodwaters, banded
together to save their own. People went from house-to-house, knocking on doors in the
dead of night to tell stran gers, friends and family that it was not safe to stay at home.
Those in low-lying areas were hasty in assessing the danger, grabbedclothes and afew
essential items and ranout of their homes. Others, who had the luxury of upper floors,
sat nervously for hours before listening to their villagers' appeals. They had the more
threatening stories to tell, escaping in a quivering fishing boat or canoe as it danced left
and right in the intense currents of the river. Together, the villagers who probably did
not even know each other's names, showed extraordinary courage in the face of adversity.
The first reaction within the state government was a gathering of information on people
who were missing or stranded that was circulated swiftly through social media netwo rks.
Along with na mes, location-based requirements of essential items were quickly
distributed on multiple platforms with social media proving to be the cornerstone of
probably the world's largest such citizen -led rescue and relief operation. High educatio n
levels and comfort wi th technology helped in such efforts mushrooming all over the state.
Before long, the state government began centralising all efforts through a single website.
Vitally, the website enabled effective coordination and communication bet ween the
public, rescue volunteers and government authorities at different levels. During the
floods, the government of Kerala took all the possible measures to save lives and provide
emergency assistanceThe government has pressed into service at least & helicopters, 24

528 Special Correspondent, Poor Dam Management Blamed for Kerala Hoods, (The Hindu, April 4,
2019)

529 Sudha Nambudiri, Kerala Floods: IMD says Warnings were given Early, (The Time s of India,
September 3, 2018)
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aircraft, 548 motorboats and thousands of personnel from the defence forces, NDRF,
Coast Guard and other central armed police forcesP30. This instance killed nearly 500
people and incurred 31,000 crore worth damages. After that the focus w as shifted to
recovery and rehabilitation . Before this measure was adoptedthe state had to deal with
the magnitude of wastes produced due to flood. It was so urgent to deal with waste as
those wastes generated were dangerous.The central and state ministry announced an ex
gratia payment of 2 lakh per person to the next of kin of the deceased 50,000 to those
seriously injured. The Prime Minister also extended the help from Centre to rebuild
homes, provide assistance to farmers and additional funds under the employment
guarantee sdieme>3l. An immediate financial aid of 10,000 rupees was given to the
affected families for cleaning and provisions w ere also made for necessary food materials
for the next two weeks after the flood. Officials visited home sto assess the damage caused
to buildings and other infrastructures. Based on the final report, an amount to redress the
damage is awarded as damages. This is still in the finishing stage.At the anniversary of
the 2018 flood another catastrophe visited the state.

Flood and land sliding in 2019

In August 2019 great land sliding in many northern areas 532as well as hilly areas of state
took the lives of many, and it affected the rebuilding measures badly . Kerala has been hit
by incessant rainfall during this August. It withessed 24 landslidesin 24 hours, spiking
the death toll to 22 on August 9, 2019. Nearly 22,165 people hae been shifted to relief
camps. Heavy rains have been lashing the coastal state since August 7. It ha thrown
normal life out of gear. Of the 14 districts in Kerala, nine in the north have been put on
red alert; three in central on orange alert, whil e two in south on yellow alert. Across the
state, 315 flood relief camps have been opned. A massive landslide at Kavalappara
village in Malappuram district has reportedly burie d 30 of the 70 houses. Many are feeed
to be dead and buried under the mud.

This has created an alarming situation in the state and people do feel afraid that Kerala
has turned into a place not worth residing in. This is because of the absence of proper
impl ementation of the principle of sustainable development in the environmental policy

of state. Resources are exhausted withoutproper regulation in the state. Absence of
regul ation doesnd6t mean iapletheradf legislation. Buethares| at i o
is absence of comprehensive coverage of the land use pattern and basically every
regulation is often violated due to the bribery and red tape which exists among the
enforcing officials and the political parties ruling the state.

Rebuild Kerala Program announced by Government

In response to the environmental devastation the Government came up with a plan called
ORebKielrcal a 20186. Here t he gupplastingntheemarimadgav e pr
structures. The preface of the document states that it presents a unique approach to
rebuilding the state. This initiative is said to attempt a bold vision for Nava Keralanthat

530R. Krishnakumar, Ker al a fl ood of 2018 in Ilist of worl dds wor s
years( Frontline, September 27, 2019)
531 Neetu Chandra Sharma, Sayantan BergdCentre steps up to help flood hit Kerala followin g
Modi 8ds6 v(ilsive Mint, October 21 2019) <
https://www.livemint.com/Politics/GieEjQ7fNIFOqupONZSFLN/Centre -steps-up-to-help-flood -
hit-Kerala-following -Modis -vi.html > accessed on 1510-2019
s32<https://www.ndtv.com/ke  rala-news/kerala -rain-most-recent-kerala-landslides-in-ecologically-
sensitive-zones-2085594 > accessed on 100-2019
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is more resilient, green, inclusive and vibrant. It is said to encompass the key sectors of
economy such as agriculture, animal husbandry, fisheries, forestry, land, livelihoods,
roads, bridges, transportation, infrastructure, water supply and water resources
management. This also givesimportance to crosscutting priorities . Among them, climate
change and environment deserve special mentions in this context. But refurbishment of
the natural infrastructure lost due to human intervention in the last few decades is also
equally pivotal to rega in the safety of life in Kerala533. It is high time to probe into the
reasons behind such a great envionmental catastrophe which put the life of human and
nature under great threat in the State.

Destruction of ecology of Kerala through centuries

Broadly speaking, major ecological destruction began in Kerala during the British

colonial period. Specifically, it relates to the advent of industrial revolution. As the
environmental historian Richard Grove has rightly characterised , colonialism was also a
period of o&6green i mperialismd. By 1810, the B
all three regions of present-day Kerala i.e. Malabar, Kochi and Travancore. Since the
beginning of the nineteenth century, there have been infrequent attempts to clear forests

and establish commercial plantations of coffee, cinchona and tea. This in turn led to
destruction of forests in watershed regions of state. lLarge-scale forest destruction
happened in 1877-88, when the British planter John Daniel Monroe bullied the local ruler

to lease him 144,020 acres (215 saniles) of virgin forests in the Kannan Devan hills in

Id ukki regio n of the kingdom of Travancore. This was over 3 per cent of the total area of
Travancore. Tropical forests were cleared for large-scale commercial plantations, first for

coffee and subsequently for tea. Thus began the massive destruction of whatthe Madhav

Gadgi | Commi ttee called theWestewaGhatss t ower sd of
This plantation craze spread across all three regions of Kerala. It stripped large areas of

the high ranges. In the beginning of the twentieth century, rubber arrived in K erala and

spread like a parasite through the low -lying areas of the Western Ghats and the midlands.

Rubber, however, also contributed to forest and biodiversity loss across Kerala,
occupying 28 per cent of the cropped area (5.5 lakh hectares) in the statdoday. The
uncomplimentary adj ecti ve of ©6Devil ds mil kd gwhoen to
wrote a global social history of rubber, is appropriate at least in the case of Kerala. This
Plantation obsessionstarted during the Colonial rule and continued in an intensified

form in later decades.

Another land use change happened in various phases, i.e . 19406s ; thend 196
unregulated internal migration and its impacts on the life style pattern, coastal and

mid land of the state. This can be calleddnigration impactd The large-scale internal

migration from coastal and midland areas to the Western Ghats in Kerala which began

with the aim of more luxuries and infrastructure building through land use changes

which, in the long term, proved to be malignant against the environment. This
contributed to forest destruction and the migrants turned to rich people controlling the
government in power. This affected the tribal lands and the life of trib es,too. In every

area of migration , especially the Wayanadu and Idukki districts, migration resulted in

extensive forest clearance for agriculture and human settlement.

53x%https://kerala.gov.in/documents/10180/5f7872  f9-48ab-40c8bf3f-283d8dceacfe accessedon 10-
10-2019
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Another factor that led to forest destruction and consequent land use change is the
substantial urbanisation in the state. Urban population in 2015 shot up to 47.7 per cent
out of the 3.36 crores of population. Kerala is today a suburban state. Urbanisation made
major demands on resources for construction and infrastructure projects. The explosion
of stone quarries in the state after 198(has been astmishing. Today, Kerala has over 5,000
guarries, out of which over 2,000 are in the Western Ghats. The real reason behind the
land sliding as identified by various scientists is unregulated quarrying of these
ecologically fragile areas.
Yet another factor is hydel projects. These contributed to destruction of over 350 sq. km
of evergreen forests, in the reservoir area alone. Three major rivers have over a dozen
dams each, which have altered the riverine ecosystem in many ways. In 1957, 36 per cent
of K eslarad laraadconstituted forests and by 1990 this was reduced to 12 per cent. The
2016 economic survey of the Kerala Government claimed that Kerala had 19,230 sgkm
of forests, which is 49.5 per cent of the total land area. But the details provided within

proves thatonly 1523sqk m i s cl assi f i e ,avhichsonly 8.2 pescenbof f or est
the stateds | and area. This is the only real

ecological services. The rest are degraded forests (23.9 per cent) or opeforests (21.7
percent). In an ecologically fragile state where 75 per cent of the land has an incline of
above 20 per cent, the loss of dense forest cover of this magnitude is an invitation to
disaster. Therefore, it is pertinent to say that massive forest loss in the catchments of rivers
and dams have contributed to excess runoff during the extreme rains in August 2018 in
Kerala, adding to the severity of the floods.

Sand extraction, which brought in another land use change, disrupted the riverbeds . This
has, in turn, led to reduction in the water retention capacity of the riverbeds. Based on
sand audits conducted in 14 major rivers, it is found that sand extraction is up to 85 times
in excess of the sand deposition. This has caused rivers to overflow notjust to their flood
plains, but to the basins as well. The entire 38,863 sgkm o f Keralads | and
catchment area or drainage basin of its 44 rivers and their 900 tributaries. Many
tributaries have been done to death. Thousands of flood paths corsisting of small
streams, rivulets, etc., have been levelled for construction. Thus, the sand extraction in
the state is donewithout assessing the capacity of rivers.

Apart from the river network, there exists a network of coastal backwaters, freshwater
lakes, wetlands and marshes. Together, they used to cover an area of 1,279 s¢gm or 1.28
million hectares. All the major freshwater lakes have shrunk up to one -fourth their
original size, in some cases. The story of the 32 brackish coastal backwater system(which
includes 10 estuaries) is no different. Two of the biggest backwatersd Vembanad and
Ashtamudi d are protected wetlands under the Ramsar Convention. Six rivers drain into
the Vembanad lake. Research studies have shown that Vembanagdwhich covered an area
of 315 sq km in 1912, has now shrunk to 160 sq.km, thereby losing half of the drainage
area of six rivers. This has been a major reason for exacerbating the flooding in southern
Kerala. Excessive tourism and urban development have contributed to the destruction of
the wetland.

Though not strictly classified as wetland, the once extensive network of 7.6 lakh hectares
of paddy fields in Kerala have played the role of flood plains in the state. Paddy lands in
Kerala are low-lying areas into which wat er drains from the surrounding hills in the
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midlands. About 80 per cent of the paddy fields have been levelled or converted for
construction and commercial cultivation and only 1.9 lakh hectares remain.
Thus,t he entire water cycleer bteogwenrnsi dtegi Ghatsttdhe tWees
the village level has been disrupted through ecologically unwise human intervention.
After 1980, uncontrolled tourism development has also contributed to this disruption in
the mountains and coastal areas. Ecologically regulated tourism, rath er than just

branding mega tourism as ecot our i s m, woul d be critical t
ecosystem.Adding to this , the global climate change hasput the life in Kerala on a high-
risk graph.

Are these Environmental crimes?

These are great environmental crimes that go against every grassroots principle of
environmental law. This is due to the greed of people, for exhausting resources according
to his purchasing capacity>34, concept of property rights relating to land and the lack of
proper policy or legislation which cast specific liability , and absence of stringent
implementation mechanism regarding environmental protection in the state. This is
really a crime done by the government against the intergenerational equity 535 intra
generational equity 536, doctrine of public trust 537 and sustainable developments38, Along
with the destruction of ecology, it gives rise to number of unknown life-threatening
diseases$39 as well. On one side, environmental crimes are increasingly affecting the
quality of air, water and soil, threatening the survival of species, and causing
uncontrollable disasters. On the other, environmental crimes also impose a security and
safety threat to a large number of people and have a significant negative impact on
development and the rule of law . Despite these issues, environmental crimes often fail to
prompt the appropriate government al response.
incidental crimes, environmental crimes frequently rank low on the law enforcement

534The Constitution of India , 1950guarantees the equitable access to resources. Art 39(li) caste duty
on the State to make legislations to that effect.
535Dasgupta, S& T Mitra, 'Intergenerational E quity and Efficient Allocation of Exhaustible R esources'
[International Economic Review 24, 1983] 133
It signifies the rights and interests of th e present and future generation regarding the renewable and
non-renewable resources of earth. Many contemporary international instruments deals with the use
of the resources available and to make them available for future generation. Peoples have recognizel
the value and importance of the resources available and what may happened in future if the resources
will not be available.
536 Baker S@ustainable deve | o p meondor Routledge 2006]
Intra-generational equity is different from intergenerational equity. It deals with the equality among
the same generations as far as the utilization of resources are concern. Itricludes fair utilization of
global resources among the human beings of the present generation. The concept of intragenerational
equity provides rights and duties to every person of a single generation to use and take care of the
renewable and non-renewable resources moderately among the members of the generation. In a
developing country like India the rule of i ntragenerational equity is applicable to certain extend, as in
this kind of developing countries more resources are required for development of the country and to
ensure economic stability.
537Diwan, P6 Envi ronment Administrati onNewDeahiy Deep & Ded¢pudi ci al
Publications, 1992]
58Cooper D & J Pal mer 6Th e[LoRdonvRoutledged®98]t i n Questi ond
539 See thereports on latest NI PAH Virus attacks happened in Kerala in 2018 and 2019.<
https:/ /economictimes.indiatimes.com/topic/nipah _ -virus -kerala> accessed on 2392019
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priority | ist, and are commonly punished with administrative sanctions, themselves often
unclear and low.

Thus, this article tries to explore in detail the gravity of this environmental crime and tries
to propose the possible ways to help the policy framers and enforcers. Specifically, this
article tries to explore the most basic issue of poorly enforced land use pattern and
practices since the formation of state.

Environmental risk drivers identified by the state after the great flood in
2018

According to the Rebuild Kerala plan, the risk drivers identified by the planning
commission were as follows>54C:

Floods are the most common of natural hazards that affect the people, infrastructure and
natural environment in Kerala, and incidence of floods in the State is becoming more
frequent and severe. Other than floods, the State is also vulnerable to droughts,
landslides, storm surges and Tsunamis®4l. Some contributors that exacerbate the disaster
risks in the Stateare:

{1 Unsustainable and weak management of natural resou rces and poor awareness of the
changing climatic conditions . Degrading environment due to extensive exploitation of the natural

540 <https://kerala.gov.in/documents/10180/5f7872f9  -48ab-40c8bf3f-283d8dceacfe> accesed on
11-10-2019

54bid at p. 42 Kerala is highly vulnerable to multiple natural and anthropogenic hazards an d a changing
climate, given its mountainous topography and geo -hydrological features. Communities regularly face
low -severity but high -frequency disasters such as floods, rains, landslides, heat wave, lightning and
thunderstorms. More broadly, the State is prone to cyclones, storm surge, coastal erosion, tsunami,
drought, soil piping and earthquake. Kerala is also one of the most densely populated Indian states (860
persons per square kilometer) which makes it even more vulnerable to damages and losses becase of
disasters. Floods are the most common of natural hazards that affects the State. As per the State Disaster
Management Plan 2016 of Kerala,5642.68 km2 or 14.52% of the total area of the State is prone to floods. In
Alappuzha district more than 50 % of area is identified as flood prone.16 The State lies in seismic zone llI
which corresponds to Moderate Damage Risk Zone (MSK VII). The State fdls under Moderate Damage
Risk Zone for Wind and Cyclone (Vb=39 m/s). As per IMD data for the period 1877 -2005, the State
witnessed six cyclonic storms and five severe cyclonic storms. The State also withesses high incidence of
lightning, especially in the months of April, May, October and November. Lightning strikes cause heavy
loss of lives in the State. Landslides are a major hazard along the Western Ghats in Wayanad, Kozhikode,
Idukki and Kottayam districts (as seen in the weather led disaster that occurred in 2018). The western flank
of the Western Ghats covering the eastern part of Kerala is one of the major &ndslide prone areas of the
country. 1500 sqg.km. in the Western Ghats is vulnerable and every year with the onset of monsoon,
landslides are reported. The mountain regions experience several landslides during the monsoon season
(Kuriakose, 2010) leading toroad collapse, silting of river beds and creating heavy damages on public and
private assets. The coastline is prone to erosion, monsoon storm arges and sea level rise. Land subsidence
due to tunnel erosion or soil piping is a slow hazard that has recently been affecting hilly areas. Kerala

experienced 66 drought years between 1881 and 2000.

to moderately -to-severe drought. After the drought years of 2002-2004, 2010, and 2012, Kerala State was
officially mapped as mild to moderately arid by the Indian Meteorological Department (IMD). In 2017, the
IMD stated that the year brought the worst drought in 115 years. Increasing incidence of drought is mainly
due to weather anomalies, change in land use, traditional practices and lifestyle of people. Other natural
hazards faced by the states include forest fires, swell waves and tsunami. In 2019, heat waes were declared
as a state specific disaster in the State.
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resources and deforestation, coastal erosion, monsoon storm surges, sea level rise and land subsidence due

to tunnel erosion or soil piping (a creeping slo w hazard that emerged from analysis of landslides).

1 Lack of awareness and anticipation of disaster risks , including weak institutional capacity

to deal with high -intensity disasters, inadequate early warning systems and protocols respectively, limited
Disaster Risk Management (DRM) and slow roll out of community -based DRM activities. Additionally,

there is limited consideration of disaster risk within social and economic sectors, partly because of
competing demands on limited fi nancial resources and inadequate capacity.

1 Poor maintenance of existing assets, whi ch accentuates risk and

vulnerability to natural disasters. Examples are: deteriorating, aging and poorly maintained infrastructure
(including irriga tion channels); minor major and irrigation dams managed by too many agencies; erosion
of river embankments, roads, bridges, and encroachments into water bodies and sand mining from rivers,
water channels and canals leading to narrowing carriage capacity of water channels; and poor @lid waste
management and sanitation disposal/treatment facilities.

1 Inadequate storm water drainage and filling of traditional water storage reservoirs, which
increases the pluvial flood risks. An increase in flood plain occupa ncy and reclamation of water bodies and
wetlands results is also increasing flood damages. Riverine flooding is a recurring event consequent to
heavy or continuous rainfall exceeding the absorptive capacity of soil and flow capacity of streams and
rivers. This causes a water courseo overflow its banks onto flood plains.

T High density of urban areas . This density includes a population of 860 people/km2 (2011 Census),
narrow roads, dense and intrinsic road network and density of coastal population in vulne rable areas.
Rapid urbanization influenced habitations into uncontrolled expansion on both banks of the rivers/water
bodies thereby encroaching into water channels/bodies and constricting the floodplains.

9 Absence of risk -informed urban planning . Non-compliance to design standards and non-
incorporation of resilient features in urban infrastructure was reaffirmed by the widespread flooding in
urban and semi-urban areas of Kerala. Master plans prepared by the Chief Town Planner (CTP) are still
awaiting feed back from the Local Self Government Institutions (LSGIs) to enable appropriate rectification
and issue of notification of approval of the master plans for the respective LSGls. Till date, master plans of
only 19 local bodies have been notified and there islittle evidence of hazard risk 22 informed planning
process in the State. Lack of notification has resulted in unplanned development/expansion in urban areas .
1 Poorly enforced land use pattern and practices : Current land use regulations are in the State
are based on (a) the Paddyand Wetland Act, (b) the River Management Act; and (c) the Kerala Municipal
Building Rules (KMBR) and the Kerala Panchayat Building Rules (KPBR). These orders do not ideate into
a single land management policy/regulation for enfo rcement agencies to pursuedue to the regulatory and
not restricting nature of these orders. A commonality of law for land use is absent, due to which business
and habitation zones has overlapped over the years

Social and property relations of Kerala (changes in land use pattern f rom
1957 to 2018)

Kerala was a land of villages. The State islocated in the south-west part of India
formed in November 1, 1956 as part of the linguistic reorganisation of the Indian States
by merging the three Malayalam -speaking regions d the princely states of Travancore and
Cochin and the Malabar district of the Madras Presidency %42 It is bordered by Karnataka
to the north and northeast, Tamil Nadu to the east and south, and the Arabian Sea on the
west. Thiruvananthapuram is t he state capital. According to anearliersur vey by
Ec onomi c53Tive aueds the ten best cities to live in in India are located in Kerala.

542 <https://www.thehindu.com/features/kids/Joining -hands/article14410304.ece> accesskon 23
09-2019
54 https://economictimes.indiatimes.com/magazines/panache/varkala  -cochin-indias-most-
welcoming -placesjaisalmer-and-jodhpur -follow/articleshow/67633966.cms > accessed on 23-09
2019
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At the time of formation , like other states of India, agriculture was the major source of

income for Keralites. They made their living from ag riculture or related occupations. This
meant that agricultural land was the most important productive resource for Keralites.
Land, i.e. to mean agricultural land (referencing paddy lands 544), was the most important
form of property. The person who had good paddy fields adorned great dignity and
respect in the community. The value of those lands was high when compared to other
forms of land. Butlandwasnotj ust a O meansnoous tpradafcdri m ndf
Nor w as agriculture just a form of livelih ood. It is also a way of life. Many of the cultural
practices, festivals and patterns of the society can be traced to itsagrarian backgrounds.
But, like other states in India, it had arigorous caste system practised by all means. This
reflected in the land holdings also>45. Most of the land area in the hands of the lowest
caste was alienated to the temple property based on the unquestioned attitude towards
Brahmanism (priest hood)>46. These propertiesadministered under te mple property later
on became the propaty of higher caste, from whom this land was taken by middlemen
called Nairs on various land leases*4’. Again, lower property rights were granted to
lowest caste people based on the various contractual agreements whichwere arbitrary
and unethical.

Land systemsin Travancore and Cochin were classified into three viz. JenmomSirkar or
Pandaravaka and others. Agrarian structure of Malabar until the second half of the
eighteenth century was of joint proprietorship. It con sisted of five hierarchical groups
such as Janmi, theKanakkaranthe verumpattakkaranthe cherujanmakkaraand agricultural
labourers. The Jenmieswere the landed aristocracy and the intermediaries who occupied
the middle stratum in the social and agrari an structure represented the upper stratum of
the tenancy. The lower caste considered opolluting caste6 had no land of their own.
Thus, the land was concentrated in the hands of few people who had no relation to the
land. Various forms of the feudal system>48existed all over India, which required a radical
reformation in the agrarian relations and the holdings of land during the independence
movement. Formation of the Constitution of India and the consequent changes brought
in by the property relations ref lected this new approach. Gandhian ideals of prop erty also

544<https://dictionary.cambridge.org/dictionar  y/english/paddy -field> accessed on 2309-2019
According to the dictionary meaning it is a field planted with  rice growing in water.

S4SMNSri ni vas ©6Cast e [JonrnavobAsian Studids,vdl X\, 548]
546<https://journals.sagepub.com/doi/abs/10.1177/004908571 6654814 7?journalCode=scha> for caste
system and land in Kerala.

As a community, dalits are found to be at the lowest level of land ownership in Kerala. This abysmal
status of land ownership is the result of three exclusionary processes. Dalits were historically excluded
from land ownership due to the caste system. This is evident from the temple inscriptions that land
was owned by non-Namboodris. They were the temple priest and upper caste. They propagated an
idea that gift of property to temple would wipe away the sins and this promoted the large scale
alienation of property. These then transferred and misappropriated by upper caste. Second, theywere
consistently excluded from the process of land reforms in a significant way. Lastly, the current trends
in land market activities tend to exclude them from land ownership. This article shows how social
inequality in land ownership in Kerala, known to be a progressive state, remains high. Dalits lag far
behind in land ownership as compared to the upper castes reinforcing the fact that the land dcaste
nexus still dominates in Kerala.

547 p. Sivanandan, Annual Number: Class and Caste in India [Economic and Political Weekly Vol. 14
No. 7/8 February 1979 475, 480]
548 Ryotwari and Mahalwari system etc.
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influenced the framers. They identified that the backwardness of Indian economy and
social structure is highly intermingled with the existing land use pattern and brought in
the concept of agrarian reforms through the radical changes in existing property
relations. Land to the tiller was accepted under the land reforms Act and Kerala was the
best example in the implementation of the Land reforms in true sense. This reflected the
will power of the Go vernment in the implementation a great change whi ch affected the
whole people.

Legislations bearing on Land use since the formation of Kerala state

The historic legislation that brought radical changes in the land use pattern that existed
all over Kerala was The Land Reforms Act, 1963which was, at its inception, named
Agrarian Relations Act, 1961549, Later, this Act was reformulated and renamed with
greater changes and The Land Reforms Act, 1963 was introducedThe Land Reforms Act,
1963was the first and best legislation w hich Kerala legislature enacted and executed by
all means andbounds. This brought radical changes in the land use pattern. It redefined
the then-existing property relations 550 Ownership of land was concentrated in the hands
of few. There were parasitic intermediaries too. The lower strata of tenants®5! and
kudikidappukar®2were left bare minimum rights over land . This resulted in utter poverty
to the people in society. The changes introduced and brought in through the legislation
wereworth y in the context of Kerala but the changes were unsustanable. These changes
brought the greatest blow to the agricultural sector. Considering the geography of Kerala,
unlike other states, the land tracks in the hands of jenmies were small. The
implementation of land right s to tenants®53 and introduction of ceiling are a4 and the
turning of agricultural labourers to land holders and owners , which were envisaged as
positive stroke to the economy and agriculture , turned to be a futile attempt. This is
proven by the existing situation faced by Kerala®s5. The major aim of land reform was
land to the tiller 556, But the tillers who benefitted out of this legislation did not use this
for the purpose for which it was assigned to them 557, After the implementation of the
rights to the tillers, later Governments and authorities, who were duty-bound to
implement the provisions of the Act , failed to review the working of this legislation. Most
of these lands were alienated in the wake of commercialisation. Moreover, the flow of
foreign (gulf) money brought in the radical changes to the lifestyle of the entire
community. There was absence ofa proper support system from the Government to the
agricultural community ,too. Agriculture as a labour lost its prestigious position and the
agricultur al labour class migrated to other jobs and thus the lands assgned were left
fallow for many cultivating season s. These fallow lands fell into many unsustainable
uses.Thisled to change inthe land-use pattern of Kerala.

549 Due to certain problems in implementation of certain provisions the Act was suspended. See the
decision in Karimbil Kunhikannanv State of Keral&IR 1962 SC723.
550 G. S. Sharma N. M. Tripathi [Property Relations in Independent India: Constitutional and Legal
Implicatio ns, 1967
551 The Kerala Land Reforms Act 1963s 2(57)
552|d at s2(25)
553|d Chapter 2 s 3
554]d.at ss80,81, 82
555 The Kerala Conservation of Paddy Land and Wetland Act 2008(Preamble)
556 Tiller means a person who toils on land
557The Kerala Land Assignment Act 1971
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After the Land Reforms Act, the state had promulgated a historic order named The Kerala
Land Utili sation Order, 19675 making it mandatory to use the land at the disposal of
every person>59for cultivation of food crops specified under the order . Another important
element was total prohibition of conversion of paddy fields except with the prior
permission of the authorities concerned. The government delegated their basic duty of
providing essential food supplements to the people of the locality by entrusting the same
to the holders of land. This is a good concept because government is the ultimateowner
of land, and this resource is distributed among the people for various uses. These uses
are restricted for the beneficial uses of society.Land use is not a mere fact left to the will
of holder or owner alone. This can be seen as a positive restriction inposed on the land.
But this order remained a paper tiger. Authorities 560 entrusted with the implementation
were keeping a closed eye towards the rampant conversion of the paddy fields for
commercial complexes and housing schemes. Now the area under paddy altivation is
very low (fallen to two lakh hectors) and the production of the state can sustain only 10-
12 % of the consumption needs.
The Land Development Act 1964, and the authorities established under said legislation,
did little in achieving the obje ctives envisaged under the Act. The wastdand
development and the development of soil resources are the major aims envisaged under
the Act. But even after many years, the implementati on is minimal. The Act tried to bring
back the common cultivation pattern by establishing padasekharsamithi$é! and granted
aids to the schemes executed through these. But this legislation also brought no new
changes apart from establishing certain administrative departments for the
developmental plans.
The Land Utilisation order was a futile attempt to regulate the land use and the
government realised this pathetic situation only in 2008, whe n it enacted legislation to
conserve the paddy lands and wetland, and to restrict the conversion or reclamation
thereof to promot e the growth in the agricultural sector and to sustain the ecological
system in the state of Kerala. Preamble of the legislation states thatindiscriminate and
uncontrolled reclamation and mas sive conversion of paddy land and wetland is taking
place in the State. It also states that there is absence of effective legislation in this regard.
Thus, the Act has triple objectives, such as promotion of agricultural growth, ensuring
the food security, and to sustain the ecological system in the State of Kerala. In the
statements and objects of the Act it is admitted that the massive conversion reduced the
area available under paddy cultivation from eight hundred thousand hectors to two
hundred thousand and the ecological system has lost its quality irrecoverably forev er.
This results in various consequences to the entire society.Thus, the Act tries to address
the wider interest of society and mankind to ensure their basic sustenance needs.
Provisions prohibit the conversion or reclamation of paddy land and wetland exc ept with
the prior permission under stringent terms and conditions. This created an alarming
situation among the builders and developers who were grabbing the paddy land and

558 The Essential Commodities Act 1955
559 This order was promulgated to avoid the scarcity of food crops and to make the supply of essential
commodities to the community.
560 Revenue Department and specially collector of the locality was given greater pow ers of
implementation.
561 The Kerala Land Development Act 1964 s 7A
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